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SECURITIES ACT OF 1933 
Release No. 5484/April 22, 1974 


Admin. Proc. File No. 3-4124 


YCSUMENTS 
MAY 13 1974 


THE LIBRARY 
KANSAS STATE UNIVERSITY 


In the Matter of 


1.M.H. - ONE 

8780 East Valley Boulevard 
Rosemead, California 
(2-45093) 


ORDER AFFIRMING INITIAL DECISION SUSPEND- 
ING EFFECTIVENESS OF REGISTRATION STATE- 
MENT 


In these stop-order proceedings under the Securities Act, 
the administrative law judge found the registration state- 
ment deficient and misleading. He recommended that a 
stop order issue. 


When the initial decision was about to become effective, 
registrant sent us a telegram in which it stated that its 
attorney was abroad and that briefs would be filed. The 
telegram also asked that the effective date of the initial 
decision be delayed. This communication was treated as 

a petition for review of that decision and granted. Al- 
though the order granting review provided for the filing 

of a brief in support of the petition by December 15, 1973, 
none has been filed and no further extension of time has 
been sought. Nor has registrant excepted to anything that 
the administrative law judge did. In these circumstances we 
see no reason to disturb the initial decision. Hence we 
affirm it. 


Accordingly, on mot on of the Commissicn’s Division of 
Enforcement, IT IS ORDERED that the initial decision in 
these proceedings be, and the same hereby is, summarily 
affirmed. 


By the Commission (Chairman GARRETT and Com- 
missioners LOOMIS, EVANS and SOMMER); Com- 
missioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 5485/April 22, 1974 


Admin. Proc. File No. 3-4358 
In the Matter of 


FABRI-GLAS, INC. 
758 West 14th North 
Salt Lake City, Utah 
(24D-3253) 


ORDER PERMANENTLY SUSPENDING REGULATION 
A EXEMPTION 


Fabri-Glas, Inc. (“issuer”) filed a notification and offering 
circular for the purpose of obtaining an exemption from 
the registration requirements of the Securities Act, pur- 
suant to Section 3(b) thereof and Regulation A thereunder, 
with respect to a public offering of 250,000 shares of its 
1-cent par value common stock at $2 per share. 


On September 27, 1973, the Commission issued an order 
temporarily suspending the exemption. That order, as 
amended, alleged that: 


1. The offering circular was materially misieading with re- 
spect to the contemplated use of the proceeds of the offer- 
ing and with respect to the failure to disclose that a 

bona fide distribution would not be made, that customers’ 
funds would not be transmitted to the escrow agent within 
the specified time, and that funds other than those of 
customers would be used to terminate the escrow prior to 
the sale of the required number of shares; 


2. The terms and conditions of Regulation A were not 
complied with in that material amendments to the notifi- 
cation and offering circular were not on file the required 
length of time prior to the offer and sale of the issuer’s 
securities, and an inaccurate Form 2-A report was filed 
with the Commission; and 


3. In view of the above matters, the offering was made in 
violation of the antifraud provisions of Section 17(a) of 
the Securities Act. 


The issuer and the underwriter filed answers denying the 
allegations and requested a hearing. Subsequently, how- 
ever, their requests for a hearing were withdrawn. 


In view of the foregoing, it is appropriate to enter an 
order permanently suspending the exemption. 


Accordingly, 1T |S ORDERED, pursuant to Rule 261 of 
Regulation A under the Securities Act, that the exemption 
from registration with respect to the above public offering 
by Fabri-Glas, Inc. be, and it hereby is, permanently sus- 
pended. 


For the Commission, by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 5486/April 22, 1974 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF BENEFICIAL LABS, INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation A exemption 
from registration under the Securities Act of 1933 with 
respect to a public offering of securities of Beneficial Labs, 
Inc. (“Beneficial”) of Oceanside, New York. Common- 
wealth Chemical Securities, Inc. was the named under- 
writer for the offering, which commenced on December 
20, 1971. 


Pursuant to a notification filed on August 4, 1971, Bene- 
ficial offered 100,000 units (consisting of one share of its 
$.01 par value common stock and one redeemable warrant, 
expiring December 20, 1971, to purchase one share of 
the common stock at $2.25) at $2.25 per unit. According 
to the order, the Commission has reason to believe that: 
(a) the notification and offering circular contain untrue 
statements of material facts and omit to state material 
facts necessary in order to make the statements made, in 
light of the circumstances under which they were made, 
not misleading, particularly with respect to, among other 
things, the failure to accurately state the terms of the 
offering and the plan of distribution; (b) the terms and 
conditions of Regulation A were not met, in that, among 
other things, the Form 2-A report falsely stated that 
number of shares that actually had been sold and failed to 
indicate that the distribution was continuing subsequent 
to the reported termination date of the offering; and (c) 
the offering was made in violation of Section 17 of the 
Securities Act of 1933, as amended. 





SECURITIES ACT OF 1933 
Release No. 5487/April 23, 1974 


NOTICE OF ADOPTION OF RULE 146 UNDER THE 
SECURITIES ACT OF 1933-- "TRANSACTIONS BY AN 
ISSUER DEEMED NOT TO INVOLVE ANY PUBLIC 
OFFERING” 


(EFFECTIVE DATE: JUNE 10, 1974) 


The Securities and Exchange Commission today an- 
nounced the adoption of Rule 146 under the Securities 
Act of 1933 (“Act”) which had been first noticed for 
comment in Securities Act Release No. 5336 (November 
28, 1972) and which had been reproposed for comment 
in revised form in Securities Act Release No. 5430 (Oc- 
tober 10, 1973). The adopted rule reflects a number of 
changes from the rule as last proposed. The changes are 
discussed in this release. 


The Rule is designed to provide more objective standards 
for determining when offers or sales of securities by an is- 
suer would be deemed to be transactions not involving any 
public offering within the meaning of Section 4(2) of the 
Act and thus would be exempt from the registration pro- 
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provisions of the Act. The Rule is available only to issuers 


since Section 4(2) provides an exemption for only the issuer. 


The Rule is not, however, the exclusive basis for deter- 
mining whether that exemption is available. Accordingly, 
although persons claiming the exemption have the burden 
of proving its availability, persons may continue to rely on 
the Section 4(2) exemption by complying with the re- 
levant administrative and judicial interpretations in effect 
at the time of the transaction. The protection afforded by 
the Rule, however, is available only to those who satisfy all 
its conditions. 
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RULE 146 


This release contains a general discussion of the back- 
ground, purpose and general effect of the Rule to assist in a 
better understanding of its provisions. A brief analysis of 
each paragraph of the Rule is also included. However, 
attention is directed to the Rule itself for a more complete 
understanding. 


BACKGROUND AND PURPOSE 


Congress, in enacting the federal securities laws, created a 
continuous disclosure system designed to protect investors 
arid to assure the maintenance of fair and honest securities 
markets. The Commission, in administering and imple- 
menting these laws, has sought to coordinate and integrate 
this disclosure system with the exemptive provisions pro- 
vided by such laws. Rule 146 is a further effort in this 
direction. 


The legislative history of the Securities Act of 1933 in- 
dicates that the main concern of Congress was to provide 
full and fair disclosure in connection with the offer and 
sale of securities. However, Congress recognized that there 
were certain situations in which the protections afforded 
by the Act were not necessary. Concerning those specified 
exemptions from the Act, of which Section 4(2) is one, 

the House Report stated that “The Act carefully exempts 
from its application certain types of . . . securities trans- 
actions where there is no practical need for its appli- 

cation or where the public benefits are too remote.” 1/ 


Section 4(2) of the Act provides that “the provisions of 
Section 5 shall not apply to . . . transactions by an issuer 
not involving any public offering.” The phrase “trans- 
actions . . . not involving any public offering” is not defined 
inthe Act 2/ or, except in limited circumstances, in the 
existing rules under the Act. Accordingly, it has been left 
to Commission interpretations and court decisions to 

define the scope of the exemption. 


The Supreme Court in the Ralston Purina 3/ case establish- 
ed the basic criteria to be considered in determining the 
availability of Section 4(2). The main consideration is 
whether the offerees need the protection afforded by the 
Act as evidenced by whether the offerees have “access” to 
the same kind of information that registration would dis- 
close and whether they are able to fend for themselves. 

The application of these criteria and other guidelines set 
forth from time to time by the Commission and the courts 
has resulted in uncertainty about the availability of the ex- 





emption. In addition, some misconceptions have arisen 
in connection with certain methods used by persons who 
seek to claim the exemption. 


For example, the questions arising under Section 4(2) have 
generally dealt with what constitutes a non-public offering 
or a private offering. It has been asserted that an offering 
to a limited number of persons, not more than twenty- 
five, for example, does not involve a public offering. This 
is not by itself an appropriate test. As the Supreme Court 
stated in Ralston Purina, “the statute would seem to apply 
to a ‘public offering’ whether to few or many.” 346 U.S. 
at 125. The Commission continues to be of the opinion 
that the question is not to be determined exclusively by 
the number of offerees. 


Further, it is frequently asserted that wealthy persons and 
certain other persons such as lawyers, accountants and 
businessmen are “sophisticated” investors who do not need 
the protections afforded by the Act. It is the Commission’s 
view that “sophistication” is not a substitute for access to 
the same type of information that registration would pro- 
vide, and that a person’s financial resources or sophisti- 
cation are not, without more, sufficient to establish the 
availability of the exemption. 4/ On the other hand, the 
Commission is of the view that an offeree need not be an 
insider such as an officer or director of the issuer in order 
to have access to information. As a note to the Rule in- 
dicates, access can only exist by reason of the offeree’s 
position with respect to the issuer. Position means an 
employment or family relationship or economic bargain- 
ing power that enables an offeree to obtain information 
from the issuer in order to evaluate the merits and risks of 
the investment as distinguished from situations where such 
position does not exist and the issuer voluntarily offers to 
provide or provides such information. 


Moreover, it has been argued that the exemption is estab- 
lished by the issuer merely providing a brochure, or other 
writing, to the offerees containing the same kind of infor- 
mation that is found in a registration statement. The 
Commission is of the view that the mere disclosure of the 
same kind of information that would be contained in a 
registration statement is not sufficient in itself to establish 
the availability of an exemption under Section 4(2) of the 


Act. 5/ 


It also has been argued that the private offering exemption 
can be established where it is represented that the securi- 
ties are held for investment, where resale is restricted, and 
where the number of transferees is limited. In this regard, 
the practice has developed whereby issuers obtain invest- 
ment letters from purchasers and cause a legend to be 
imprinted on the face of each certificate restricting transfer. 
As the Commission and the courts 6/ have previously 
stated, the signing of an investment letter and the legending 
of stock certificates are not sufficient to render an offer- 
ing a private one. Although such precautions should be 
taken by issuers to protect their claim of exemption by 
assuring that their purchasers will not in turn distribute 
securities to others, these are only precautions to prevent 
illegal distributions and are not, by themselves, to be re- 
garded as a sufficient basis for an exemption from regis- 
tration for the issuer. 
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The Commission believes that a rule creating greater cer- 
tainty in the application of the Section 4(2) exemption is 
in the public interest for two reasons. First, such a rule 
should deter reliance on that exemption for offerings of 
securities to persons who are unable to fend for themselves 
in terms of obtaining and evaluating information about the 
issuer and in certain situations, of assuming the risk of 
investment. These persons need the protections afforded 
by the registration process. Second, such a rule should re- 
duce uncertainty to the extent feasible and provide more 
objective standards upon which responsible businessmen 
may rely in raising capital in a manner that complies with 
the requirements of the Act. 


The Rule is designed to protect investors while at the same 
time providing more objective standards in order to curtail 
uncertainty to the extent feasible. In view of the legislative 
history, statutory language, judicial decisions, and the Com- 
mission’s reexamination of its interpretations of Section 
4(2) of the Act, the Commission is of the view that the 
significant concepts in determining when transactions are 
deemed not to involve any public offering are access to the 
same kind of information that registration would disclose 
and the ability of offerees to fend for themselves so as not 
to need the protections afforded by registration. 


GENERAL DESCRIPTION 


Rule 146 provides that transactions by an issuer involving 
the offer or sale of its securities shall be deemed not to 
involve any public offering within the meaning of Section 
4(2) of the Act if they are part of an offering that meets all 
the conditions of the Rule. These conditions relate to 
limitations on the manner of offering, the nature of the 
offerees, access to or furnishing of information about the 
issuer, limitations on the number of purchasers and limit- 
ations on the subsequent disposition of securities acquired 
pursuant to the Rule. 


First, in determining whether an offeree needs the protec- 
tions afforded by registration, it is essential to consider 
whether the offeree has access to or has been furnished 
with the same kind of information that registration would 
disclose as well as an opportunity to acquire additional 
information necessary to verify that disclosure. According- 
ly, conditions relating to information concerning the issuer 
which must be available to the offeree or his representative 
are included in the Rule. 


Second, in order to assure that the offerees can fend for 
themselves, the availability of the Rule is conditioned on 
the nature of the offerees. Thus, the issuer and any person 
acting on its behalf shall have reasonable grounds to believe, 
and shall believe, immediately prior to making an offer, 
either that the offeree has such knowledge and experience 
that he is capable of evaluating the merits and risks of the 
proposed investment or that the offeree can bear the e- 
conomic risk of the investment. In addition, immediately 
prior to a sale, the issuer and any person acting on its be- 
half, after making reasonable inquiry, shall have reasonable 
grounds to believe and shall believe either that the offeree 
himself has the requisite knowledge and experience, or that 
the offeree and his offeree representative(s) have such 
knowledge and experience and that the offeree himself is 
capable of bearing the economic risk of the investment. 
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The concept of bearing the economic risk of the invest- 
ment is not inconsistent with the discussion in Ra/ston 
Purina about the offeree’s ability to fend for himself. The 
Rule contains special provisions in this regard for offerings 
in connection with certain types of business combinations. 


Third, the Commission believes that there must be limita- 
tions on the manner of offering securities pursuant to the 
exemption to assure that persons to whom such securities 
are offered have the necessary information available con- 
cerning the issuer and can fend for themselves. To assure 
the non-public manner of the offering, the Rule precludes 
general advertising or general solicitation, including pro- 
motional seminars or meetings in connection with the 
offering. The Rule would not preclude meetings with 
certain qualified offerees or with certain other qualified 
offerees and their offeree representatives to discuss the 
terms of and to impart information about the offering. 


Fourth, the Commission believes that a limitation on the 
number of purchasers serves to assure that the offering 
does not involve or result in a deferred distribution. Limit- 
ations on the disposition of securities are necessary to 
assure that the offering does not involve a series of steps 
resulting in a distribution. 


The Rule is only available to issuers of securities and is not 
available to affiliates of the issuer or other persons for 
sales of the issuer’s securities. Persons who acquire securi- 
ties from issuers in transactions complying with the Rule 
acquire securities that are restricted in that they can be 
reoffered and resold only if registered under the Act or 
pursuant to an exemption from such registration provisions. 
In this connection, Rule 144 under the Act provides 
objective standards for the public resale of restricted securi- 
ties. (See Securities Act Release No. 5223). Rule 146 has 
been adopted in the context of, and in conjunction with, 
several rules, amendments to rules and forms, and releases 
which the Commission has recently adopted or issued 
including: 


1. Rule 144 under the Act (Securities Act Release No. 
5223), as amended (Securities Act Release No. 5307 and 
Securities Act Release No. 5452); 


2. Rule 145 under the Act (Securities Act Release No. 
5316); 


3. Adoption of Form S-16 under the Act for securities 
offered in certain specified transactions (Securities Act 
Release No. 5117) and adoption of amendments to Form 
S-16 to liberalize the conditions under which the form 
could be used (Securities Act Release No. 5265); 


4. Amendments to Regulation A under Section 3(b) of 
the Act (Securities Act Release No. 5225); 


5. Publication of a release relating to the use of legends 
and stop-transfer instructions as evidence of non-public 
offerings (Securities Act Release No. 5121); 


6. Publication of a release relating to the applicability of 
the anti-fraud provisions of the Securities Act to certain 

practices in connection with transactions by issuers and 
others not involving public offerings (Securities Act Re- 
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lease No. 5226); 


7. Amendments to Forms 10-K and 10-O under the Securi- 
ties Exchange Act of 1934 (Exchange Act) to require dis- 
closure of securities sold pursuant to Section 4(2) of the 
Act (Securities Exchange Act Release No. 9443); 


8. Adoption of Rule 15c2-11 under the Exchange Act 
which requires that dealers have adequate information avail- 
able concerning any issuer in whose securities they make a 
market (Securities Exchange Act Release No. 9310); 


9, Adoption of amendments to Form 10-K to require more 
meaningful disclosure in reports on that Form (Securities 
Exchange Act Release No. 10180). 


SYNOPSIS OF THE PROVISIONS OF RULE 146 
Preliminary Notes 


Preliminary Notes to the Rule briefly describe the Rule 
and make clear that all transactions which are, applying 
traditional integration standards, part of an offering must 
meet all the conditions of the Rule for its to be available. 
The Preliminary Notes also emphasize that compliance with 
all the conditions of the Rule is not the exclusive means of 
establishing an exemption pursuant to Section 4(2) of the 
Act, that attempted compliance with Rule 146 does not 
act as an election, that the Rule does not relieve issuers 
from requirements of state securities laws, and that the 
Rule is an issuer’s rule only. Another Preliminary Note 
makes clear that, for purposes of the Rule, clients of an 
investment adviser, customers of a broker or dealer, trusts 
administered by a bank trust department or persons with 
similar relationships will be considered to be the “offerees” 
or “purchasers,” adviser, broker or dealer, bank trust 
department, or other person. In addition, the Preliminary 
Notes restate the Commission’s position, as with respect 

to any transactions which, although in technical compliance 
with the Rule, are part of a plan or scheme to evade the 
registration provisions of the Act. In such cases registra- 
tion pursuant to the Act is required. 


Rule 146(a): Definitions 
Offeree Representative: Rule 146(a) (1) 


The term “offeree representative” is defined in subpara- 
graph (a) (1) of the Rule as a person who the issuer and 
any person acting on its behalf have, after making reason- 
able inquiry, reasonable grounds to believe and believe is 

not an affiliate, director, officer or other employee, or 
beneficial owner of 10 percent or more of the equity of the 
issuer (except when the offeree is a specified relative of 

such person or a trust or organization with which such 
person and/or such relative has a specified relationship) 
(subdivision (ii)); is acknowledged, in writing, by the offeree 
during the course of the transaction to be his offeree repre- 
sentative (subdivision (iii)); and discloses to the offeree, in 
writing, any material relationship existing or mutually 
understood to be contemplated between himself or his 
affiliates and the issuer or its affiliates or any such relation- 
ship which existed during the previous two years, and any 
compensation received as a result of such relationship (sub- 
division (iv)). As was noted in the release accompanying 





the rule as proposed for comment in October 1973, the 
acknowledgment and disclosure of relationships must be 
made with respect to each prospective investment even in 
the case of a discretionary account. Where an adviser with 
discretionary authority wants to act as offeree representa- 
tive, the Rule requires that the acknowledgment specified 
in subdivision (a) (1) (iii) of the Rule be obtained for each 
transaction. Accordingly, advance blanket acknowledge- 
ment for “all securities transactions” or “all private place- 
ments” or similar broad advance acknowledgments will not 
satisfy the Rule. This is particularly important, since the 
offeree representative is required by subdivision (a} (1) 
(iv) of the Rule to disclose to the offeree, in writing, any 
material relationships between the adviser and the issuer. 
This disclosure is required in connection with each offer- 
ing pursuant to the Rule in order that the offeree be given 
an opportunity to consider any conflicts of interest the 
adviser may have prior to acknowledging the adviser as his 
offeree representative for the particular offering. A note 
has been added to the offeree representative definition 
making clear that where an offeree representative or its 
affiliates has a material relationship with the issuer or its 
affiliates, disclosure of such relationship does not relieve 
the offeree representative of its obligation to act in the 
interest of the offeree. 


Several changes were made from the rule as last proposed. 
As proposed in October 1973, no affiliate, associate or 
employee of the issuer could be an offeree representative, 
except in specified situations; as adopted, the term “as- 
sociate” has been deleted, but the definition now pre- 
cludes officers and directors of the issuer, as well as 10 
percent stockholders, from being offeree representatives, 
except in specified situations. In addition, the adopted 
Rule requires disclosure of any material relationship bet- 
ween the offeree representative or its affiliates and the 
issuer or its affiliates. The qualifier “material” is new to 
the Rule (and is defined in subparagraph (a) (4)) and dis- 
closure of relationships with affiliates of the offeree repre- 
sentative is also new. The Rule also makes clear that an 
offeree can have more than one offeree representative. A 
note has been added reminding persons to consider the 
applicability of the Exchange Act and the Investment 
Advisers Act of 1940. 


Issuer: Rule 146(a) (2) 


For purposes of the Rule the definition of issuer in Section 
2(4) of the Act applies. However, subparagraph (a) (2) 
includes a definition of “issuer” for purposes of offerings 
of certain securities in connection with proceedings under 
the Bankruptcy Act. The rule as proposed in October 
1973 contained a definition of issuer for certain offerings 
involving partnerships. This has been deleted from the 
Rule as adopted because it was ambiguous and the Com- 
mission determined that Rule 146 was not the appropriate 
place to deal with that question at this time. 


Affiliate: Rule 146(a) (3) 


A definition of “affiliate”, similar to that in Rule 144 
under the Act, has been added to the Rule. 


Material: Rule 146(a) (4) 
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A definition of “material” as it relates to the “material 
relationships” that must be disclosed by the offeree repre- 
sentative (subparagraph (a) (1)) and by the issuer (sub- 
paragraph (e) (3)) has been added to make clear that 
materiality is to be determined from the reasonable 
investor’s point of view and not through some formula 
measuring the importance of the transaction to the offeree 
representative or the issuer. The definition is based on that 
used by the Supreme Court in Affiliated Ute Citizens of 
Utah v. United States (406 U.S. 128, 154, 1972). 


Deletion of Proposed Rule 146(a) (2): Direct Com- 
munication 


The term “direct communication” has been deleted from 
the Rule, although the substantive requirement of an op- 
portunity for the offeree or his offeree representative to 
ask questions of, and receive answers from, the issuer or a 
person acting on its behalf, has been retained. The require- 
ment is now part of paragraph (e), “Access to or Furnish- 
ing of Information.” 


Deletion of Proposed Rule 146(a) (3): Executive Officer 


The definition of executive officer has been deleted from 
the definition section of the Rule because the term no 
longer appears in paragraph (g) of the Rule. The exclusion 
of “executive officers” from the count of thirty-five pur- 
chasers in a twelve month period is not necessary since the 
twelve month period has been abandoned as explained 
under paragraphs (b) and (g). 


Rule 146(b): Conditions to be Met 


Paragraph (b) of the Rule provides that transactions by an 
issuer involving the offer, offer to sell, offer for sale, or 

sale of securities of the issuer that are part of an offering 
that is made in accordance with all the conditions of the 
Rule are deemed to be transactions not involving any public 
offering within the meaning of Section 4(2) of the Act. 


The Rule does not define “offering”, as stated in the Pre- 
liminary Notes. In most cases, the traditional integration 
standards, as set forth in the Preliminary Notes, would have 
to be applied in order to determine what offers, offers to 
se!l, offers for sale, and sales are part of an offering. The 
Rule, as adopted, does contain a safe harbor provision 
similar to that in Rule 147. In general, for purposes of the 
Rule only, an offering will be deemed not to include any 
offers, offers to sell, offers for sale or sales of securities of 
the issuer that take place prior to the six month period 
immediately preceding or after the six month period 
immediately following any offers, offers for sale, or sales 
pursuant to Rule 146, if during both of said six month 
periods there were no offers or sales of securities by or for 
the issuer of the same or similar class as those offered or 
sold pursuant to the Rule. If there were offers or sales 
during the six month periods before or after the offering 
pursuant to the Rule, the traditional integration factors 

set forth in Preliminary Note 3 would have to be looked to 
for guidance as to whether or not those offers or sales 
would be integrated with those made pursuant to the Rule. 
This concept of offering also relates specifically to the 
limitation on number of purchasers in paragraph (g) since 
that condition has been revised to limit to thirty-five the 
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number of purchasers in any offering, as opposed to in any 
twelve month period, as proposed. 


Rule 146(c): Limitations on Manner of Offering 


Paragraph (c) of the Rule specifies limitations on the 
manner in which the securities can be offered and sold. 
The Rule prohibits the issuer or any person acting on its 
behalf from offering or selling the securities through any 
form of general advertising or general solicitation including, 
but not limited to, advertisements or other communications 
in newspapers, magazines, or other media; broadcasts on 
radio or television; seminars or promotional meetings or 
any letter, circular, or other written communication. 


The prohibition on general advertising and general solicit- 
ation does not necessarily mean that there can be no meet- 
ings or written communication. It means that any such 
meetings can involve only offerees and their offeree repre- 
sentatives who can satisfy the conditions of paragraph (d), 
“Nature of Offerees,” and that any written material can be 
distributed only to offerees who satisfy the conditions of 
paragraph (d) and only if such communications contain 
an undertaking to provide the information specified in 
subparagraph (e) (1) on request. Of course, any person 
acting on behalf of the issuer can attend such meetings or 
seminars without satisfying the conditions of paragraph 
(d), assuming that he is not and will not become an 
offeree. The substance of the requirement that there be 
direct communication has been moved from paragraph (c) 
of the Rule to paragraph (e), “Access to and Furnishing 
of Information.” 


Rule 146(d): Nature of Offerees 


Subparagraph (d) (1) of the Rule requires that the issuer 
and any person acting on its behalf shall have reasonable 
grounds to believe and shall believe immediately prior to 
making an offer either that the offeree has such knowledge 
and experience in financial and business matters that he is 
capable of evaluating the merits and risks of the prospective 
investment, or that an offeree can bear the economic risk 
of the investment. Subparagraph (d) (2) requires that 
immediately prior to making a sale, the issuer and any 
person acting on its behalf, after making a sale, the issuer 
and any person acting on its behalf, after making reason- 
able inquiry, shall have reasonable grounds to believe and 
shall believe either (1) that the offeree has the requisite 
knowledge and experience, or (2) that the offeree and his 
offeree representative(s) have the requisite knowledge and 
experience and that the offeree is a person who is able to 
bear the economic risk of the investment. 


The Commission has determined to retain the economic 
risk test for offerees who need the knowledge and ex- 
perience of an offeree representative in order to be quali- 
fied purchasers. This is necessary in order to control the 
types of persons to whom offers can be made. The Com- 
mission believes that the determination of “ability to bear 
the economic risk” will vary with the circumstances. Im- 
portant considerations are whether the offeree could 
afford to hold unregistered securities for an indefinite 
period, and whether, at the time of the investment, he 
could afford a complete loss. 
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The structure of subparagraphs (d) (1) and (d) (2) has 

been changed from the rule as proposed so that the se- 
quence of events is clearer. The substanc:, however, is not 
significantly different. In addition, the requirement that 
the issuer make reasonable inquiry as to the offeree’s quali- 
fications prior to sale to the offeree has been made explicit. 
If, as a result of inquiry after the offer, but before the sale, 
or otherwise, the issuer discovers that the offeree was not 
qualified, the Rule is still available as to the offer if the 
issuer had reasonable grounds to believe and believed, 
immediately prior to making the offer, that the offeree was 
qualified. 


The same would be true if it is discovered after a sale that 
the purchaser did not in fact meet the standards of sub- 
paragraph (d) (2), as long as the issuer had had reasonable 
grounds to believe, and had believed, that the offeree met 
the standards of subparagraph (d) (1) and, after making 
reasonable inquiry, that he met the standards of subpara- 
graph (d) (2). The rule as proposed contained a subpara- 
graph (d) (3) which was an attempt to clarify the above 
point. However, subparagraph (d) (3) has been deleted be- 
cause it was extraneous. 


Rule 146(e): Access to or Furnishing of Information 


Paragraph (e) of the Rule requires that the offeree have 
access to the same kind of information that is required by 
Schedule A of the Act to the extent that the issuer possesses 
such information or can acquire it without unreasonable 
effort or expense (subdivision (e) (1) (i)) or that the offeree 
or his offeree representative be furnished, during the course 
of the transaction and prior to sale, such information (sub- 
division (e) (1) (ii)). The term “access” is used in the Rule 
in the same sense that it has been used by courts and the 
Commission in the past--to refer to the offeree’s position 
with respect to the issuer. This position can only exist be- 
cause of an employment or family relationship or economic 
bargaining power that enables a person to obtain infor- 
mation from the issuer in order to evaluate the merits and 
risks of the prospective investment. A note to the Rule re- 
flects the foregoing. 


In addition, the offeree or his offeree representative must 
have available to him the opportunity to obtain any addi- 
tional information necessary to verify the accuracy of the 
information obtained pursuant to subparagraph (e) (1) to 
the extent the issuer possesses such information or can ac- 
quire it without unreasonable effort or expense (subpare- 
graph (e) (2)). The direct communication requirement in 
paragraph (c) of the rule as proposed was incorporated in 
substance into subparagraph (e) (2) where it is more re- 
levant. Such verification and opportunity for communi- 
cation are appropriate in view of the absence of the sta- 
tutory safeguards and sanctions attendant to the registra- 
tion process, as well as the absence of traditional under- 
writer’s due diligence. An explanatory note to this para- 
graph makes clear that information need not be continued 
to be furnished nor the opportunities for verification 
continued with respect to those offerees who have indicated 
that they are not interested in purchasing the securities 
offered, or to those to whom the issuer or any person acting 
on its behalf has determined not to sell (except where an 
undertaking was made pursuant to subparagraph (c) (3)). 


In order to provide standards for the types of information 
that would satisfy the conditions of subdivision (e) (1) (ii), 
the Rule has been revised to specify more meaningfully 
the information required to be furnished by reporting and 
non-reporting issuers. An issuer subject to the reporting 
provisions of the Exchange Act may satisfy the provisions 
of subdivision (e) (1) (ii) by providing each offeree or his 
representative with the information contained in the 
annual report required to be filed under that Act or in a 
registration statement on Form S-1 under the Act, or on 
Form 10 under the Exchange Act, whichever is the most 
recent required to be filed. In addition, the issuer must 
provide the information contained in any definitive proxy 
statement required to be filed, and in any reports or docu- 
ments required to be filed by the issuer in compliance with 
Section 13 or 15(d) of the Exchange Act, since the filing 
of the annual report or registration statement. The issuer 
must also provide each offeree with a brief description of 
the securities being offered, the intended use of proceeds 
and any material changes in the issuer's affairs not disclosed 
in the forms filed. The Rule permits the information to be 
provided to offerees in one document, such as an offering 
circular, since the combined document may make the 
information more readily understandable. 


Non-reporting issuers may satisfy subdivision (e) (1) (ii) by 
providing the information specified by the registration 
statement form which the issuer would be entitled to use, 
except that where certified financial statements are not 
available and cannot be obtained without unreasonable 
effort or expense, they may be provided on an unaudited 
basis. 


A new subdivision of the Rule, (e) (1) (ii) (c), provides 
that exhibits required to be filed with registration state- 
ments and reports need not be given to the offeree or his 
representative as long as such exhibits are described and 
are available for inspection pursuant to subparagraph (e) 
(2). 


Subparagraph (e) (3) requires, as it did in the proposal, 
that the issuer or any person acting on its behalf inform 
each offeree prior to sale and in writing, of the need to 
bear the economic risk of investment because the securi- 
ties are not registered and of the restrictions on resale. In 
addition, the Rule now requires that the issuer or any per- 
son acting on its behalf disclose to each offeree, prior to 
sale, in writing, any material relationship between the 
offeree’s offeree representative or its affiliates and the 
issuer or its affiliates of the type described in subdivision 
(a) (1) (iv). This additional requirement has been added 
because of the importance of this disclosure and because 
the burden for complying with the Rule must ultimately 
rest on the issuer. 


Rule 146(f): Business Combinations 


Paragraph (f) of the Rule on business combirations has 
been substantially revised in form, although the substance 
is similar to that in the rule as last proposed for comment. 
Instead of including a definition of “business combination” 
in the rule itself, the Rule now refers to any transaction of 
the type described in paragraph (a) of Rule 145. The Rule 
145 definition of business combination does not include 
an exchange offer although the October 1973 Rule 146 
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proposal did. In an exchange offer the issuer has a choice 
of offerees and, therefore, does not need the special pro- 
visions of paragraph (f). 


Subparagraph (f) (2) of the Rule provides that paragraph 
(d) of the Rule, “Nature of Offerees,” does not apply to 
business combinations, but subparagraph (f) (3) goes on to 
require that the issuer and any person acting on its behalf, 
after making reasonable inquiry, shall have reasonable 
grounds to believe and shall believe, prior to the sub- 
mission of any plan for a business combination to security 
holders for their approval, that each offeree alone or with 
his offeree representative(s) has the requisite knowledge 
and experience. Subparagraph (f) (3) means that an offeree 
who needs an offeree representative in order to satisfy the 
knowledge and experience test, and who refuses to have 
one, may make the Rule unavailable for the transaction. 
Numerous comments on this point were received in re- 
sponse to a similar condition in the rule as last proposed. 
Although the Commission is aware of the possible problems 
this may cause, the Commission does not believe that it can 
allow satisfaction of the state corporate law requirements 
as to business combinations to replace satisfaction of the 
federal securities laws. The Rule has been revised, however, 
to provide that subparagraph (h) (4), which requires a 
written agreement from the purchaser that the securities 
will not be sold without registration or an exemption 
therefrom, will not apply to business combinations because 
of the difficulty of obtaining such an agreement in some 
cases where the purchasers are a group over which the is- 
suer has no control. The securities acquired are restricted, 
however, in the same manner as other securities acquired 
pursuant to the Rule, and the issuer, for its own protection, 
should consider obtaining appropriate letters. The Rule 
also provides that the issuer must, in connection with the 
information furnished pursuant to subparagraph (e) (3), 
inform each offeree in writing about any terms of the 
transaction relating to any security holder that are not pro- 
posed to be identical to those relating to all other security 
holders (subparagraph (f) (4)). 


The rule as proposed contained a provision that certain 
written communications would be deemed not to be 
“offers” for purposes of a business combination. We have 
deleted this provision since we believe it is no longer re- 
levant in view of new subparagraph (f) (3). 


Rule 146(g): Number of Purchasers 


The Rule as last proposed provided that in any consecutive 
twelve month period there could be no more than thirty- 
five persons who purchased securities of the issuer of the 
same or similar class pursuant to the rule, or otherwise in 
reliance on Section 4(2). The proposed rule also set forth 
various classes of purchasers who would not be included in 
counting the thirty-five. The Commission has decided that 
the thirty-five purchasers in twelve month test is too rigid 
and involves too many exceptions to be useful. In addition, 
it would have made it difficult for an issuer to know when 
the rule was available since it would have had to wait twelve 
months after every sale. Therefore, as described under 

Rule 146(b), “Conditions to Be Met,” the Rule is now 
based on the traditional concept of “an offering” and sub- 
paragraph (g) (1) now requires that there be no more than 
thirty-five purchasers in any offering pursuant to the Rule. 
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In order to determine what constitutes “an offering,” refer- 
ence would have to be made to the traditional integration 
standards, as set forth in a Preliminary Note. In addition, 
subparagraph (b) (1) of the Rule provides a safe harbor for 
certain offers and sales. Reliance on the traditional inte- 
gration standards means that the various exclusions for 
directors and officers, bank lenders, subsidiaries, employee 
plans and business combinations are no longer necessary. 
The specific exclusions were only necessary when all sales 
of the same or similar class of securities during a twelve 
month period were automatically integrated. 


In the Rule as adopted there are specific provisions for cal- 
culating the thirty-five purchasers. Subdivision (g) (2) (i) 
of the Rule, as adopted, indicates that for purposes of 
computing the number of purchasers, some purchasers 
would be excluded: certain relatives of a purchaser, trusts 
and estates in which the purchaser and such relatives own 
all of the beneficial interest and corporations or other 
organizations in which the purchaser and such relatives 

are beneficial owners of all of each class of equity securi- 
ties or all of the equity interest. As in the rule as last pro- 
posed, for purposes only of counting the number of pur- 
chasers, those who purchase or agree in writing to purchase, 
for cash in a single payment or installments, securities for 
$150,000 or more would be excluded. However, the issuer 
would have to satisfy all the other provisions of the Rule 
with respect to such persons. 


Subdivision (g) (2) (ii) provides that corporations, partner- 
ships, trusts and certain other entities will be counted as 
one purchaser unless the entity was formed for the specific 
purpose of acquiring the securities offered, in which case 
each beneficial owner of an equity interest in the entity 
would be counted as a separate purchaser. 


The rule as proposed would have treated clients of an invest- 
ment adviser as separate persons in determining the 
number of persons to whom securities could be sold, regard- 
less of the amount of discretion given to the investment 
adviser to act on behalf of the client in purchasing securities. 
The Commission received many comments suggesting that 
an investment adviser, broker-dealer or trust department 
that purchases securities for discretionary or advisory ac- 
counts should count as only one person for purposes of 
the Rule. Having reviewed the comments and considered 
the matter, the Commission still believes that, in order to 
avoid the possibility of a distribution, it is necessary to 
count each purchaser as a separate person for purposes of 
paragraph (g). This position is now set forth in Preliminary 
Note 5, discussed above. In determining the number of 
purchasers in an offering pursuant to the Rule each client 
of an investment adviser, each customer of a broker-dealer 
and each trust administered by a bank trust department will 
be counted as a separate purchaser. Pursuant to subdivision 
(g) (2) (ii), investment companies or pension or other 
trusts will be counted as one purchaser. However, each 
trust or investment company or group of trusts or invest- 
ment companies under common management will be 
treated as a separate purchaser. 


Rule 146(h): Limitations on Disposition 


The Rule also provides that the issuer and any person act- 
ing on its behalf must take reasonable care to assure that 
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the purchasers are not underwriters. Such reasonable care 
shall include but is not necessarily limited to (1) making 
reasonable inquiry to determine if the purchaser is pur- 
chasing for his own account or on behalf of others; (2) 
placing a legend on the certificates or other documents 
evidencing the securities indicating that they were not 
registered and setting forth or referring to the restrictions 
on transferability and sale; (3) issuing stop transfer instruc- 
tions to the transfer agent, if any, or making an appropriate 
notation in the issuer’s records if the issuer transfers its own 
securities; and (4) except as provided in subparagraph (f) 
(2), obtaining a written agreement from the purchaser 

that the securities will not be resold without registration or 
exemption therefrom. The Commission believes that these 
limitations are necessary in order to protect the public from 
a deferred distribution. They are also in the self interest 

of the issuer. 


Deletion of Proposed Rule 146(i): Report of Sale 


The Commission has decided to delete the requirement that 
a report of sales made pursuant to Rule 146 be filed on 
Form 146. As the rule was last proposed, a report of 

sales had to be filed within 45 days after the end of any 
quarter of the issuer’s fiscal year during which certain sales 
were effected pursuant to the proposed Rule. The Com- 
mission has determined that requiring the filing of such a 
Form as a condition of the Rule would unnecessarily in- 
crease the difficulty of complying with the Rule for many 
small issuers. In addition, filing requirements would general- 
ly affect only non-public companies, since public companies 
already supply similar information in their Form 10-Q and 
Form 10-K filings under the Exchange Act. The Com- 
mission will reexamine the need for a filing requirement 
after experience with the Rule has been gained, and if 
appropriate for the protection of investors and in the public 
interest, will propose amendments to the Rule to require 
such form. 


OPERATION OF RULE 146 


The Rule will operate prospectively only starting from its 
effective date, June 10, 1974. Further, the staff will issue 
interpretive letters to assist persons in complying with the 
Rule. Although the staff will continue to consider no-action 
requests relating to Section 4(2) of the Act, such letters will 
only be issued infrequently and only in the most compel- 
ling circumstances. 


The Commission recognizes that no one rule can adequate- 
ly cover all legitimate private offerings and sales of securi- 
ties. It is to be emphasized that the Rule does not provide 
the exclusive means for offering and selling securities in 
reliance on Section 4(2). Issuers who satisfy the criteria 
set forth in relevant judicial and administrative interpreta- 
tions of Section 4(2) in effect at the time of a proposed 
transaction may offer and sell without compliance with 

the Rule. In addition, it should be noted that attempted 
compliance with Rule 146 does not act as an election so 
that the issuer can always claim the protection of both the 
Rule and Section 4(2), but will have the burden of proving 
the availability of the exemption. 


The courts and the Commission have consistently held that 
one claiming an exemption under Section 4(2) of the Act 


has the burden of proving that the exemption is available 
to him and the Rule does not shift that burden. In addi- 
tion, it should be pointed out that the burden of proof 
applies with respect to each offeree and not just to the 
purchasers of the securities. See Lively v. Hirschfeld, 440 
F. 2d 631 (10th Cir. 1971). Accordingly, any issuer who 
relies on the Rule has the burden of establishing that it has 
satisfied all the conditions of the Rule. Such issuer for its 
own protection should obtain and retain in its files written 
evidence that would assist in meeting this evidentiary bur- 
den. 


The Commission has determined not to include within the 
terms and conditions of Rule 146 specific standards for 
determining whether a private offering should be regarded 
as a part of a iarger public offering for which the exemp- 
tion provided by Section 4(2} would not be available. The 
Commission rather has determined that its existing guide- 
lines relating to integration of offerings as set forth in 
Securities Act Release No. 4552 7/ should apply to offer- 
ings made pursuant to Rule 146. The Commission believes 
that the following factors discussed in that Release are re- 
levant to the question of integration: whether (1) the 
offerings are part of a single plan of financing, (2) the offer- 
ings involve issuance of the same class of security, (3) the 
offerings are made at or about the same time, (4) the same 
type of consideration is to be received, and (5) the offer- 
ings are made for the same general purpose. 


In view of the objectives and policies underlying the Act, 
the Rule is not available to any issuer with respect to any 
transaction which, although in technical compliance with 
the provisions of the Rule, is part of a plan or scheme to 
evade the registration provisions of the Act. In such case, 
registration is required. 


Rule 146 relates to transactions exempted by Section 4(2) 
of the Act from the registration provisions of Section 5; it 
does not provide an exemption from the anti-fraud pro- 
visions of the securities laws or the civil liabilities provi- 
sions of Section 12(2) of the Act or other provisions of the 
securities laws. In addition, investment companies or 
Persons acting on their behalf proposing to offer or sell 
securities in reliance on the Rule should carefully consider 
all applicable provisions of the Investment Company Act 
of 1940 before proceeding. 


The Rule is available only to the issuer of the securities 
and not to affiliates or other persons reselling or otherwise 
disposing of securities of the issuer. Such disposition must 
be made in compliance with the registration provisions of 
the Act unless an exemption from such provisions is avail- 
able. Also, the Rule does not relieve issuers of their obli- 
gations under relevant state laws. 


It should be recognized that the Rule is intended to be in 
the nature of an experiment and that the Commission will 
observe its operation to determine whether it is consistent 
with the objectives of the Act. If experience with the 
proposed Rule indicates that it is not operating for the 
protection of investors or in the public interest, it will be 
rescinded or appropriately amended. 





The Commission hereby adopts Rule 146 pursuant to 
Sections 4(2) and 19(a) of the Securities Act of 1933, as 
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amended, effective June 10, 1974 for offerings commencing 
on or after that date. The Commission finds that the 
changes reflected in the Rule as adopted, from the rule as 
last proposed for comment, are technical or generally have 
already been subject to public comment, and that further 
notice and other rule making procedures pursuant to the 
Administrative Procedure Act are not necessary. 


The text of Rule 146 follows. 
By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ H.R. Rep. No. 85, 73rd Cong., 1st Sess. 5 (1933). 


2/ The House Report does indicate that the exemption was 
originally intended to permit an issuer to make a specific 

or isolated sale of its securities to a particular person or 
financial institution. /d. at p. 15-16. 


3/ SEC v. Ralston Purina Co., 346 U.S. 119 (1953). 


4/ United States v. Custer Channel Wing Corp., 376 F. 2d 
675 (4th Cir. 1967); SEC v. Tax Service, inc., 357 F. 2d 
143 (4th Cir. 1966). 


5/ See SEC v. Continental Tabacco Company of South 
Carolina, Inc., 463 F. 2d 137 (5th Cir. 1972); Hill York 
Corp. v. Freeman, 448 F. 2d 680 (5th Cir. 1971). 


6/ Securities Act Release No. 5121 (December 30, 1970); 


United States v. Custer Channel Wing, 376 F. 2d 675 (4th 
Cir. 1967). 


7/ Issued November 6, 1962. 





Rule 146. Transactions by an Issuer Deemed Not to In- 
volve Any Public Offering 


Preliminary Notes 


1. The Commission recognizes that no one rule can ade- 
quately cover all legitimate private offers and sales of 
securities. Transactions by an issuer which do not satisfy 
all of the conditions of this rule shall not raise any pre- 
sumption that the exemption provided by Section 4(2) of 
the Act is not available for such transactions. Issuers want- 
ing to rely on that exemption may do so by complying 
with administrative and judicial interpretations in effect at 
the time of the transactions. Attempted compliance with 
this rule does not act as an election; the issuer can also 
claim the availability of Section 4(2) outside the rule. 


2. Nothing in this rule obviates the need for compliance 
with any applicable state law relating to the offer and sale 
of securities. 


3. Section 5 of the Act requires that all securities offered 
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by the use of mails or other channels of interstate com- 
merce be registered with the Commission. Congress, how- 
ever, provided certain exemptions in the Act from such 
registration provisions where there was no practical need 
for registration or where the public benefits of registration 
were too remote. Among these exemptions is that provided 
by Section 4(2) of the Act for transactions by an issuer 
not involving any public offering. The courts and the Com- 
mission have interpreted the Section 4(2) exemption to be 
available for offerings to persons who have access to the 
same kind of information that registration would provide 
and who are able to fend for themselves. The indefinite- 
ness of such terms as “public offering”, “access” and "fend 
for themselves” has led to uncertainties with respect to the 
availability of the Section 4(2) exemption. Rule 146 is 
designed to provide, to the extent feasible, objective 
standards upon which responsible businessmen may rely in 
raising capital under claim of the Section 4(2) exemption 
and also to deter reliance on that exemption for offerings 
of securities to persons who need the protections afforded 
by the registration process. 


In order to obtain the protection of the rule, all its condi- 
tions must be satisfied and the issuer claiming the avail- 
ability of the rule has the burden of establishing, in an 
appropriate forum, that it has satisfied them. The burden 
of proof applies with respect to each offeree as well as 

each purchaser. See Lively v. Hirschfeld, 440 F. 2d 631 
(10th Cir. 1971). Broadly speaking, the conditions of the 
rule relate to limitations on the manner of the offering, the 
nature of the offerees, access to or furnishing of information, 
the number of purchasers, and limitations on disposition. 


The term “offering” is not defined in the rule. The deter- 
mination as to whether offers, offers to sell, offers for 
sale, or sales of securities are part of an offering (i.e., are 
deemed to be “integrated”) depends on the particular facts 
and circumstances. See Securities Act Release No. 4552 
(November 6, 1962). All offers, offers to sell, offers for 
sale, or sales which are part of an offering must meet all of 
the conditions of Rule 146 for the rule to be available. 
Release 33-4552 indicates that in determining whether 
offers and sales should be regarded as a part of a larger 
offering and thus should be integrated, the following 
factors should be considered: 


(a) whether the offerings are part of a single plan of 
financing; 


(b) whether the offerings involve issuance of the same 
class of security; 


(c) whether the offerings are made at or about the same 
time; 


(d) whether the same type of consideration is to be 
received; and 


(e) whether the offerings are made for the same general 
purpose. 


4. Rule 146 relates to transactions exempted from Section 
5 by Section 4(2) of the Act. It does not provide an ex- 
emption from the anti-fraud provisions of the securities 
laws or the civil liability provisions of Section 12(2) of the 
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Act or other provisions of the securities laws, including the 
Investment Company Act of 1940. 


5. Clients of an investment adviser, customers of a broker 
or dealer, trusts administered by a bank trust department 
or persons with similar relationships shall be considered to 
be the “offerees” or “purchasers” for purposes of the rule 
regardless of the amount of discretion given to the invest- 
ment adviser, broker or dealer, bank trust department or 
other person to act on behalf of the client, customer or 
trust. 


6. The rule is available only to the issuer of the securities 
and is not available to affiliates or other persons for sales 
of the issuer’s securities. 


7. Finally, in view of the objectives of the rule and the 
purposes and policies underlying the Act, the rule is not 
available to any issuer with respect to any transactions 
which, although in technical compliance with the rule, are 
part of a plan or scheme to evade the registration pro- 
visions of the Act. In such cases registration pursuant to 
the Act is required. 


RULE 146 


(a) Definitions. The following definitions shall apply for 
purposes of this rule. 


(1) Offeree Representative. The term “offeree representa- 
tive” shall mean any person or persons, each of whom the 
issuer and any person acting on its behalf, after making 
reasonable inquiry, have reasonable grounds to believe and 
believe satisfies all of the following conditions: 


(i) is not an affiliate, director, officer or other employee of 
the issuer, or beneficial owner of 10 percent or more of 

any class of the equity securities or 10 percent or more of 
the equity interest in the issuer, except where the offeree 
is: 


(a) related to such person by blood, marriage or adoption, 
no more remotely than as first cousin; 


(b) any trust or estate in which such person or any persons 
related to him as specified in subdivision (a) or (c) collect- 
ively have 100 percent of the beneficial interest (excluding 
contingent interests) or of which any such person serves as 
trustee, executor, or in any similar capacity; or 


(c) any corporation or other organization in which such 
person or any persons related to him as specified in sub- 
division (a) or (b) collectively are the beneficial owners of 
100 percent of the equity securities (excluding directors’ 
qualifying shares) or equity interest; 


(ii) has such knowledge and experience in financial and 
business matters that he, either alone, or together with 

other offeree representatives or the offeree, is capable of 
evaluating the merits and risks of the prospective investment; 


(iii) is acknowledged by the offeree, in writing, during the 
course of the transaction, to be his offeree representative 
in connection with evaluating the merits and risks of the 
Prospective investment; and 


(iv) discloses to the offeree, in writing, prior to the 
acknowledgement specified in subdivision (iii), any material 
relationship between such person or its affiliates and the 
issuer or its affiliates, which then exists or is mutually 
understood to be contemplated or which has existed at any 
time during the previous two years, and any compensation 
received or to be received as a result of such relationship. 
NOTE 1: Persons acting as offeree representatives 
should consider the applicability of the regis- 
tration and anti-fraud provisions relating to 
brokers and dealers under the Securities Ex- 
change Act of 1934 and relating to invest- 
ment advisers under the Investment Advisers 
Act of 1940. 

NOTE 2: The acknowledgment required by subdivision 
(iii) and the disclosure required by subdivision 
(iv) must be made with specific reference 

to each prospective investment. Advance 
blanket acknowledgment, such as for “all 
securities transactions” or “all private place- 
ments”, is not sufficient. 

NOTE 3: Disclosure of any material relationships bet- 
ween the offeree representative or its affi- 
liates and the issuer or its affiliates does not 
relieve the offeree representative of its obli- 
gation to act in the interest of the offeree. 


(2) /ssuer. The definition of the term “issuer” in Section 
2(4) of the Act shall apply, provided that notwithstand- 
ing that definition, in the case of a proceeding under the 
Bankruptcy Act, the trustee, receiver, or debtor in posses- 
sion shall be deemed to be the issuer in an offering for 
purposes of a plan of reorganization or arrangement, if 

the securities offered are to be issued pursuant to the plan, 
whether or not other like securities are offered under the 
plan in exchange for securities of, or claims against, the 
debtor. 


(3) Affiliate. The term “affiliate” of a person means a 
person that directly or indirectly through one or more 

intermediaries, controls, or is controlled by, or is under 
common control with such person. 


(4) Material. The term “material” when used to modify 
“relationship” means any relationship that a reasonable 
investor might consider important in the making of the 
decision whether to acknowledge a person as his offeree 
representative. 


(b) Conditions to be Met. Transactions by an issuer 
involving the offer, offer to sell, offer for sale or sale of 
securities of the issuer that are part of an offering that is 
made in accordance with all the conditions of this rule 
shall be deemed to be transactions not involving any public 
offering within the meaning of Section 4(2) of the Act. 


(1). For purposes of this rule only, an offering shall be 
deemed not to include offers, offers to sell, offers for sale 
or sales of securities of the issuer pursuant to the exemp- 
tions provided by Section 3 or Section 4(2) of the Act or 
pursuant to a registration statement filed under the Act, 
that take place prior to the six month period immediately 
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preceding or after the six month period immediately follow- 
ing any offers, offers for sale or sales pursuant to this rule, 
provided, that there are during neither of said six month 
period any offers, offers for sale or sales of securities by or 
for the issuer of the same or similar class as those offered, 
offered for sale or sold pursuant to the rule. 


NOTE: In the event that securities of the same or similar 
class as those offered pursuant to the rule are 
offered, offered for sale or sold less than six 
months prior to or subsequent to any offer, offer 
for sale or sale pursuant to the rule, see Pre- 
liminary Note 3 hereof as to which offers, offers 
to sell, offers for sale or sales may be deemed to 
be part of the offering. 


(c) Limitations on Manner of Offering. Neither the issuer 
nor any person acting on its behalf shall offer, offer to sell, 
offer for sale, or sell the securities by means of any form 
of general solicitation or general advertising, including but 
not limited to, the following: 


(1) Any advertisement, article, notice or other communi- 
cation published in any newspaper, magazine or similar 
medium or broadcast over television or radio; 


(2) Any seminar or meeting, except that if subparagraph 
(d) (1) is satisfied as to each person invited to or attending 
such seminar or meeting, and, as to persons qualifying only 
under subdivision (d) (1) (ii), such persons are accompanied 
by their offeree representative(s), then such seminar or 
meeting shall be deemed not to be a form of general solicit- 
ation or general advertising; and 


(3) Any letter, circular, notice or other written com- 
munication, except that if subparagraph (d) (1) is satisfied 
as to each person to whom the communication is directed 
and the communication contains an undertaking to provide 
the information specified by subparagraph (e) (1) on re- 
quest, such communication shall be deemed not to be a 
form of general solicitation or general advertising. 


(d) Nature of Offerees. The issuer and any person acting 
on its behalf who offer, offer to sell, offer for sale or sell 
the securities shall have reasonable grounds to believe and 
shall believe: 


(1) immediately prior to making any offer, either: 
(i) that the offeree has such knowledge and experience in 
financial and business matters that he is capable of evalua- 


ting the merits and risks of the prospective investment, or 


(ii) that the offeree is a person who is able to bear the 
economic risk of the investment; and 


(2) immediately prior to making any sale, after making 
reasonable inquiry, either: 


(i) that the offeree has such knowledge and experience in 
financial and business matters that he is capable of evalua- 
ting the merits and risks of the prospective investment, or 


(ii) that the offeree and his offeree representative(s) 
together have such knowledge and experience in financial 
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and business matters that they are capable of evaluating 
the merits and risks of the prospective investment and 
that the offeree is able to bear the economic risk of the 
investment. 


(e) Access to or Furnishing of Information. 


NOTE: Access can only exist by reason of the offeree’s 
position with respect to the issuer. Position 
means an employment or family relationship or 
economic bargaining power that enables the 
offeree to obtain information from the issuer 
in order to evaluate the merits and risks of the 
prospective investment. 


(1) Either 


(i) each offeree shall have access during the course of the 
transaction and prior to the sale to the same kind of 
information that is specified in Schedule A of the Act, to 
the extent that the issuer possesses such information or 
can acquire it without unreasonable effort or expense; or 


(ii) each offeree or his offeree representative(s), or both, 
shall have been furnished during the course of the trans- 
action and prior to sale, by the issuer or any person acting 
on its behalf, the same kind of information that is specified 
in Schedule A of the Act, to the extent that the issuer 
possesses such information or can acquire it without 
unreasonable effort or expense. This condition shall be 
deemed to be satisfied as to an offeree if the offeree or 
his offeree representative is furnished with information, 
either in the form of documents actually filed with the 
Commission or otherwise, as follows: 


(a) in the case of an issuer that is subject to the reporting 
requirements of Section 13 or 15(d) of the Securities Ex- 
change Act of 1934: 


(7) the information contained in the annual report re- 
quired to be filed under the Exchange Act or a registration 
statement on Form S-1 under the Act or on Form 10 under 
the Exchange Act, whichever filing is the most recent 
required to be filed, and the information contained in any 
definitive proxy statement required to be filed pursuant 

to Section 14 of the Exchange Act and in any reports or 
documents required to be filed by the issuer pursuant to 
Section 13(a) or 15(d) of the Exchange Act, since the 
filing of such annual report or registration statement, and 


(2) a brief description of the securities being offered, the 
use of the proceeds from the offering, and any material 
changes in the issuer's affairs which are not disclosed in 
the documents furnished; 


(b) in the case of all other issuers, the information that 
would be required to be included in a registration state- 
ment filed under the Act on the form which the issuer 
would be entitled to use, provided, however, that if the 
issuer does not have the audited financial statements 
required by such form and cannot obtain them without 
unreasonable effort or expense, such financial statements 
may be provided on an unaudited basis; 


(c) notwithstanding subdivisions (e) (1) (ii) fa) and (b) 
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exhibits required to be filed with the Commission as part of 
a registration statement or report need not be furnished to 
each offeree or offeree representative if the contents of the 
exhibits are identified and such exhibits are available pur- 
suant to subparagraph (e) (2); and 


(2) The issuer shall make available, during the course of 
the transaction and prior to sale, to each offeree or his 
offeree representative(s) or both, the opportunity to ask 
questions of, and receive answers from, the issuer or any 
person acting on its behalf concerning the terms and condi- 
tions of the offering and to obtain any additional infor- 
mation, to the extent the issuer possesses such information 
or can acquire it without unreasonable effort or expense, 
necessary to verify the accuracy of the information obtain- 
ed pursuant to subparagraph (e) (1) above; and 


(3) The issuer or any person acting on its behalf shall dis- 
close to each offeree, in writing, prior to sale: 


(i) any material relationship between his offeree repre- 
sentative(s) or its affiliates and the issuer or its affiliates, 
which then exists or mutually is understood to be contem- 
plated or which has existed at any time during the previous 
two years, and any compensation received or to be re- 
ceived as a result of such relationship; 


(ii) that a purchaser of the securities must bear the e- 
conomic risk of the investment for an indefinite period of 
time because the securities have not been registered under 
the Act and, therefore, cannot be sold unless they are sub- 
sequently registered under the Act or an exemption from 
such registration is available; and 


(iii) the limitations on disposition of the securities set 
forth in subparagraphs (h) (2), (h) (3), and (h) (4) of the 
rule. 
NOTE: Information need not be provided and 
opportunity to obtain additional information 

need not be continued to be provided to any offer- 
ee or offeree representative who, during the 

course of the transaction, indicates that he is not 
interested in purchasing the securities offered, 

or, except in the case of any undertaking made 
pursuant to subparagraph (c) (3), to whom the 
issuer or any person acting on its behalf has 
determined not to sell the securities. 


(f) Business Combinations. 


(1) The term “business combination” shall mean any trans- 
action of the type specified in paragraph (a) of Rule 145 
under the Act. 


(2) All the conditions of this rule except paragraph (d) and 
subparagraph (h) (4) shall apply to business combinations. 
NOTE: Notwithstanding the absence of a written 
agreement pursuant to subparagraph (h) (4), any 
securities acquired in an offering pursuant to 
paragraph (f) are restricted and may not be resold 
without registration under the Act or an exemp- 
tion therefrom. 


(3) For purposes of paragraph (f) only, the issuer and any 
person acting on its behalf, after making reasonable in- 
quiry, shall have reasonable grounds to believe, and shall 
believe, at the time that any plan for a business combin- 
ation is submitted to security holders for their approval, 
that each offeree either alone or with his offeree repre- 
sentative(s) has such knowledge and experience in financial 
and business matters that he is or they are capable of 
evaluating the merits and risks of the prospective invest- 
ment. 


(4) In addition to information required by paragraph (e), 
the issuer shall provide, in writing, to each offeree at the 
time the plan is submitted to security holders for approval, 
information about any terms or arrangements of the pro- 
posed transaction relating to any security holder that are 
not identical to those relating to all other security holders. 


(g) Number of Purchasers. 


(1) There shall be no more than thirty-five purchasers of 
the securities of the issuer from the issuer in any offering 
pursuant to the rule. 


NOTE: See subparagraph (b) (1), the note thereto and 
the Preliminary Notes as to what may or may 
not constitute an offering pursuant to the rule. 


(2) For purposes of computing the number of purchasers 
for subparagraph (g) (1) only: 


(i) the following purchasers shall be excluded: 


(a) any relative or spouse of a purchaser and any relative 
of such spouse, who has the same home as such purchaser; 
and 


(b) any trust or estate in which a purchaser or any of the 
persons related to him as specified in subdivision (g) (2) 

(i) (a) or (c) collectively have 100 percent of the beneficial 
interest (excluding contingent interests); 


(c) any corporation or other organization of which a pur- 
chaser or any of the persons related to him as specified in 
subdivision (g) (2) (i) (a) or (b) collectively are the bene- 
ficial owners of all the equity securities (excluding directors’ 
qualifying shares) or equity interest; and 


(d) any person who purchases or agrees in writing to pur- 
chase for cash in a single payment or installments, securi- 

ties of the issuer in the aggregate amount of $150,000 or 

more. 


NOTE: The issuer would have to satisfy all the other 
provisions of the rule with respect to the pur- 
chasers specified in subdivision (g) (2) (i). 


(ii) There shall be counted as one purchaser any corporation, 
partnership, association, joint stock company, trust or un- 
incorporated organization, except that if such entity was 
organized for the specific purpose of acquiring the securi- 
ties offered, each beneficial owner of equity interests or 
equity securities in such entity shall count as a separate 
purchaser. 
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NOTE: See Preliminary Note 5 as to other persons who 
are considered to be purchasers. 


(h) Limitations on Disposition. The issuer and any person 
acting on its behalf shall exercise reasonable care to assure 
that the purchasers of the securities in the offering are not 
underwriters within the meaning of Section 2(11) of the 
Act. Such reasonable care shall include, but not neces- 
sarily be limted to, the following: 


(1) making reasonable inquiry to determine if the pur- 
chaser is acquiring the securities for his own account or on 
behalf of other persons; 


(2) placing a legend on the certificate or other document 
evidencing the securities stating that the securities have not 
been registered under the Act and setting forth or referring 
to the restrictions on transferability and sale of the securi- 
ties; 


(3) issuing stop transfer instructions to the issuer’s transfer 
agent, if any, with respect to the securities, or, if the issuer 
transfers its own securities, making a notation in the appro- 
priate records of the issuer; and 


(4) obtaining from the purchaser a signed wriiten agree- 
ment that the securities will not be sold without registra- 
tion under the Act or exemption therefrom. 


NOTE: Subparagraph (h) (4) does not apply to business 
combinations as described in paragraph (f). Not- 
withstanding the absence of a written agreement, 
the securities are restricted and may not be resold 
without registration under the Act or an ex- 
emption therefrom. The issuer for its own 
protection should consider, however, obtaining 
such written agreement even in business combin- 
ations. 





SECURITIES ACT OF 1933 
Release No. 5488/April 25, 1974 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10754/April 25, 1974 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18392/April 25, 1974 


ACCOUNTING SERIES 
Release No. 155/April 25, 1974 


NOTICE OF AMENDMENTS TO FORMS S-1, S-7, S-8, 
$-9, S-11, 10, 12, 8K, 10-K, 11-K, 12-K and U5S, and 
Regulation S-X 


The Securities and Exchange Commission today adopted 
certain amendments of the instructions pertaining to 
financial statements, summaries of operations and exhibits 
in the above forms and amendments of a related definition 
in Rule 1-02 and of Rule 5-02-39(d) of Regulation S-X. 
The instructions in the forms are amended generally to con- 
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form the terminology to that adopted in Regulation S-X 
in Accounting Series Release No. 125, to correct refer- 
ences to changed rule and caption numbers in Regulation 
S-X which were changed in Accounting Series Release No. 
125, to achieve consistency among similar requirements in 
various forms, and to provide clarifications and modifi- 
cations of the instructions in some respects. The defini- 
tion of the term “significant subsidiary” in Rule 1-02 of 
Regulation S-X is amended to achieve consistency with the 
bases and tests of significance of subsidiaries and other 
affiliates in the instructions to the forms, e.g., Instruction 
8 of Form S-1. The amendment to Rule 5-02-39(d), which 
was not included in the proposals that were published for 
comment, reduces the requirements specified in that rule 
for summaries of stockholders’ equity accounts. 


The amendments were proposed in Securities Act Release 
No. 5405 (Securities Exchange Act Release No. 10272, 
Public Utility Holding Company Act Release No. 18025) 
on July 9, 1973. Forms S-1, S-7, S-8, S-9 and S-11 are 
used for registration of securities under the Securities Act 
of 1933; Forms 10 and 12 are used for registration of 
securities under the Securities Exchange Act of 1934; 
Forms 8-K, 10-K, 11-K and 12-K are used for special or 
annual reports pursuant to the 1934 Act; and Form USS is 
used for annual reports by holding companies registered 
under the Public Utility Holding Company Act of 1935. 
Regulation S-X states the requirements applicable to the 
form and content of financial statements filed under the 
forms. 


The comments received on the proposals were given careful 
consideration in the determination of the definitive amend- 
ments. Numerous suggestions for changes in the rules of 
an editorial or clarifying nature were adopted. The more 
significant or extensive changes which were adopted are 
discussed below. Areas in the rules where substantive 
changes were effected in the proposals are underlined. 


In the requirements for summaries of operations in Forms 
S-1, S-8, S-11, 10 and 10-K (e.g., Item 6 in Form S-1) and 
for statements of income in Forms S-7 and S-9 (e.g., Item 
6 in Form S-7), the format and the order of the instruc- 
tions were made consistent and the instructions regarding 
the items of revenue and expense to be included in the 
summaries and regarding the computation of ratios of 
earnings to fixed charges in the summaries and the state- 
ments were updated to reflect current requirements. 

In this connection in the specifications for “fixed charges” 
(e.g., Instruction 5(c) of Item 6 of Form S-1), the criterion 
for the interest factor of one third of all rentals has been 
deleted inasmuch as reliable estimates of the portion of 
rentals which represent interest can now generally be made 
and there is considerable evidence that one third of rentals 
is not a reasonable approximation of the interest factor 
today. In Form S-9 the general instruction pertaining to 
the use of the form is amended to conform the require- 
ments relating to the fixed charge ratios to the comparable 
requirements under Item 3, Statements of Income. 


Comments were made that the requirements for the ratios 
of earnings to fixed charges and to combined fixed charges 
and preferred dividends should be reconsidered in view of 
questions regarding whether the criteria for the computa- 

tions continue to be appropriate and whether the dis- 


















cle 


th 
tic 


fu 


pra 
For 


isc 
trar 
in| 
ame 
lett 
tim 


(i.e, 
of | 
10; 
ent 
fina 
filir 
con 
Sim 
also 
(Ins 
test 
test 
tion 
diar 
test: 
have 
rela 




















closures have sufficient analytical value to readers to 
warrant their continuation. A further study is planned in 
the light of these questions to determine what, if any, addi- 
tional amendments would be appropriate. 


The proposed clarification of the instructions for the 
furnishing of separate summaries of operations of the regis- 
trant in addition to consolidated statements was deleted 
and the original language in the instructions was restored, 
inasmuch as most commentators considered that the re- 
quirements for separate registrant statements would be 
extended by the proposal. Many also indicated a belief that 
the general requirements for separate financial statements of 
registrants in addition to consolidated statements should 

be reduced. This matter will also be given further con- 
sideration. 


The proposal to change the requirements for a summary of 
operations in Form S-8 to requirements for statements of 
income consistent with Form S-9 was eliminated on the 
basis of comments that this would be an extension of 
requirements which could not be justified by the purposes 
of Form S-8. In this form also the instructions to the 
summary were clarified regarding the periods for which 
various statements are required. 


The instruction to the summaries (and the statements of 
income) regarding reconciliations of revenues and net in- 
come for differences in reports previously issued (e.g., 
Instruction 3 of Item 6 of Form S-1) has been revised to 
conform it closely to a comparable rule in Regulation S-X 
(Rule 3-07(b)). 


One of the instructions to the summary of operations in 
Form 10-K (Instruction 5 to Item 2) which requires a 
statement by the registrant and a letter by the independent 
accountant regarding changes in accounting principles or 
practices, as amended in this release, has been adopted in 
Form 12-K (Instruction 7 as to Exhibits). This requirement 
which was adopted in Form 10-K in Release No. 34-9344 
is considered to be applicable to utility company regis- 
trants who utilize Form 12-K in filing their annual reports 
in lieu of Form 10-K. The instruction has been further 
amended to provide that the independent accountant’s 
letter regarding a specific change need be filed only one 
time. 


Certain of the instructions regarding financial statements 
(i.e., Instructions 4, 6, 7 and 8 as to Financial Statements 
of Form S-1 and similar instructions in Forms S-7, S-9, 

10 and 10-K) were modified or clarified and made consist- 
ent among forms with respect to the requirements for 
financial statements of the registrant to be filed and for the 
filing or omission of financial statements of subsidiaries not 
consolidated and of 50 percent or less owned persons. 
Similar instructions regarding these latter requirements were 
also included for consistency under Exhibits in Forms 12 
(Instructions 7 and 8) and 12-K (Instructions 4 and 5). A 
test relating to income, which is considered an important 
test of significance of affiliates, is adopted in the instruc- 
tions in the forms and in the definition of “significant subsi- 
diary” in Regulation S-X as an addition to the existing 

tests relating to assets and revenues. The tests as proposed 
have been modified to eliminate certain exclusions in 
relation to the assets and income tests on the basis of com- 


ments that their effect would be minimal in most instances. 
in Form 8-K the tests in Instruction 4 of Item 2 for deter- 
mining the significance of acquisitions and dispositions of 
assets or businesses were conformed to the tests in the 
definition in Regulation S-X. 


The instructions pertaining to succession to and acquisi- 
tion of other business (i.e., Instructions 11 and 12 as to 
Financial Statements of Form S-1 and similar instructions 
in Forms S-7 and 10) have been updated to reflect current 
requirements and practices and clarified as between past 
and future successions. Further clarifications have been 
made in the instructions as proposed and the requirements 
for pro forma income statements have been stated in ac- 
cordance with suggestions received. Comparable instruc- 
tions have been included in Form S-9 to achieve consis- 
tency with Form S-7. 


In Form S-11 corrections of several references and require- 
ments relating to Regulation S-X were made to reflect re- 
visions of the regulation in Accounting Series Release No. 
125. Item 26 and special provisions C-3 of the Instruc- 
tions as to Financial Statements are revised and special 
provisions C-5, 6 and 7 are omitted to reflect the adoption 
in Regulation S-X of new schedules as Rules 12-42 and 
12-43 in substitution for the schedules specified in Rules 
12-37 and 12-38 and new instructions in Rule 5-04 for 
Schedules XVII, XVIII and XIX which were previously 
designated as Schedules XVIII, XIX and XX in Form S-11. 


In Form USS corrections of references to the revised Regu- 
lation S-X were also made. Paragraphs 1(c) (i) and (ii) of 
the Instructions as to Financial Statements, which provide 
for the omission of certain schedules specified in Rule 5- 
04 of Regulation S-X, are revised to provide for the omis- 
sion also of new Schedule XVIII which was adopted under 
Rule 5-04. Schedule XVII, which is presently specified for 
omission in paragraphs (c) (i) and (ii), formerly required 
compliance with Rule 12-17 of Regulation S-X, the 
requirements of which rule were combined with Rule 12- 
04 and Schedule II! under Rule 5-04. Schedule XVII in 
Rule 5-04 now requires compliance with new Rule 12-42 
and it is considered appropriate to continue to permit the 
omission in Form USS of Schedule XVII with regard to 
the new requirements as well as the old by the continued 
omission of Schedule II1. New Schedule XIX, which re- 
quires information regarding certain other investments 
would be required if applicable. Also in Form USS, the 
Instructions as to Financial Statements are updated to 
make them consistent with those of Form 10-K with re- 
spect to requiring statements of source and application of 
funds and the examination by the independent accountant 
of the schedules filed in support of the financial statements. 


These amendments are adopted pursuant to authority con- 
ferred on the Securities and Exchange Commission by the 
Securities Act of 1933, particularly Sections 6, 7, 8, 10 and 
19(a) thereof; the Securities Exchange Act of 1934, parti- 
cularly Sections 12, 13, 15(d) and 23(a) thereof; and the 
Public.Utility Holding Company Act of 1935, particularly 
Sections 5(b), 14 and 20(a) thereof. 


The text of the amendments is attached hereto. The 


amendments shall be effective with respect to the applicable 
rules and forms on July 1, 1974. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 


1. Regulation S-X. The definition of the term “significant 
subsidiary” in Rule 1-02 and paragraph (d) of Rule 5-02-39 
are amended to read as follows: 


Rule 1-02. Definition of Terms Used in Regulation S-X. 


Significant subsidiary.-- The term “significant subsidiary” 
means (1) a subsidiary or (2) a subsidiary and its subsi- 
diaries which meet any of the conditions described below 
based on (i) the most recent annual financial statements, 
including consolidated financial statements, of such subsi- 
diary which would be required to be filed if such subsidiary 
were a registrant and (ii) the most recent annual consolid- 
ated financial statement of the registrant being filed: 


(a) The parent's and its other subsidiaries’ investments in 
and advances to, or their proportionate share (based on 
their equity interests) of the total assets (after intercom- 
pany eliminations) of, the subsidiary exceed 10 percent of 
the total assets of the parent and its consolidated subsi- 
diaries. 


(b) The parent’s and its other subsidiaries’ proportionate 
share (based on their equity interests) of the total sales and 
revenues (after intercompany eliminations) of the subsi- 
diary exceeds 10 percent of the total sales and revenues of 
the parent and /ts consolidated subsidiaries. 


(c) The parent’s and its other subsidiaries’ equity in the 
income before income taxes and extraordinary items of the 
subsidiary exceeds 10 percent of such income of the parent 
and its consolidated subsidiaries, provided that if such 
income of the parent anc its consolidated subsidiaries is at 
least 10 percent lower than the average of such income for 
the last five fiscal years such average income may be sub- 
stituted in the determination. 
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Rule 5-02-39. Other stockholders’ equity.-- (a), (b) and (c) 
(No change.) 


(d) Asummary of each account under this caption setting 
forth the information prescribed in Rule 11-02 shall be 
given for each period for which an income statement is 
required to be filed. 


ll. Form S-7. General Instruction E, Items 6 and 21, the 
INSTRUCTIONS AS TO FINANCIAL STATEMENTS, and 
the INSTRUCTIONS AS TO EXHIBITS are amended to 
read as follows: 


GENERAL INSTRUCTIONS 


E. Omission of Information Regarding Foreign Subsi- 
diaries. 


Information required by any item or other requirement of 
this form with respect to any foreign subsidiary may be 
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omitted to the extent that the required disclosure would 
be detrimental to the registrant. However, financial state- 
ments, otherwise required, shall not be omitted pursuant 
to this instruction. Where information is omitted pursuant 
to this instruction, a statement shall be made that such 
information has been omitted and the names of the subsi- 
diaries involved shall be separately furnished to the Com- 
mission. The Commission may, in its discretion, call for 
justification that the required disclosure would be detri- 
mental. 
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tem 6. Summary of Operations. 


Furnish in comparative columnar form a summary of 
operations for the registrant or for the registrant and its 
subsidiaries consolidated, or both, as appropriate, for-- 


(a) each of the last five fiscal years of the registrant (or for 
the life of the registrant and its predecessors, if less), and 


(b) any interim period between the end of the most recent 
fiscal year and the date of the most recent balance sheet 
being filed and for the corresponding interim period of the 
preceding fiscal year, and 


(c) any additional fiscai years necessary to keep the sum- 
mary from being misleading. 


Where necessary, include information or explanation of 
material significance to investors in appraising the results 
shown, or refer to such information or explanation set 
forth elsewhere in the prospectus. 


Instructions. 1. Subject to appropriate variation to con- 
form to the nature of the business or the purpose of the 
offering, the following items shall be included: net sales or 
operating or other revenues; cost of goods sold or operating 
or other expenses (or gross profit); interest expense; income 
tax expense; income from continuing operations; discon- 
tined operations, less applicable tax; income or loss before 
extraordinary items; extraordinary items, less applicable 
tax; cumulative effects of changes in accounting principles; 
and net income or loss. See Item 21(b). 


2. If the registrant is engaged primarily (i) in the genera- 
tion, transmission or distribution of electricity, the manu- 
facture, mixing, transmission or distribution of gas, the 
supplying or distribution of water, or the furnishing of 
telephone or telegraph services; or (ii) in holding securities 
of companies engaged in such business, it may at its option 
include a summary for the twelve-month period prior to 
the date of the most recent balance sheet being filed, in 
lieu of the summaries for the interim periods specified. 


3. If a period or periods reported on include operations of 
a business prior to the date of acquisition, or for other 
causes differ from reports previously issued for any period, 
the summary shall be reconciled as to sales or revenues and 
net income in the summary or in a note thereto with the 
amounts previously reported; provided, however, that such 
reconciliations need not be made (1) if they have been 
made in filings with the Commission in prior years or (2) 
the financial statements which are being retroactively 
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adjusted have not previously been filed with the Com- 
mission or otherwise made public. 


4. The summary shall be prepared to show earnings appli- 
cable to common stock. Per share earnings and dividends 


declared for each period of the summary shall also be shown. 


The basis of the computation of per share earnings shall be 
stated, together with the number of shares used in the 
computation. The registrant shall file as an exhibit a state- 
ment setting forth in reasonable detail the computation of 
per share earnings, unless the computation can be clearly 
determined from the answer to this item. 


5. (a) If debt securities are being registered, the registrant 
shall show in tabular form for each fiscal year or other 
period the ratio of earnings to fixed charges. If appropriate, 
the ratio of earnings to fixed charges for such periods shall 
also be shown on a total enterprise basis in a position of 
equal prominence with the ratio for the registrant or the 
registrant and its consolidated subsidiaries (see Accounting 
Series Release No. 122). There shall also be shown for the 
most recent fiscal year or twelve months a pro forma ratio 
of earnings to fixed charges, adjusted to give effect to (i) 
the issuance of the securities being registered, (ii) any is- 
suance, retirement or redemption of securities during such 
period, or (iii) any issuance, retirement or redemption of 
securities after, or presently proposed for one year after, 
such period. 


(b) Earnings shall be computed after all operating and 
income deductions except fixed charges and taxes based 

on income or profits and after eliminating undistributed 
income of unconsolidated subsidiaries and 50 percent or 
less owned persons. \n the case of utilities, interest credits 
charged to construction shall be added to gross income and 
not deducted from interest. 


(c) The term “fixed charges” shall mean (i) interest and 
amortization of debt discount and expense and premium 

on all indebtedness; (ii) such portion of rentals as can 

be demonstrated to be representative of the interest factor 
in the particular case; and (iii) in case consolidated figures 
are used, preferred stock dividend requirements of consolid- 
ated subsidiaries, excluding in all cases items eliminated in 
consolidation. 


6. If long term debt or preferred stock is being registered, 
there shall be shown the annual interest requirements of 
such long term debt or the annual dividend requirements 
on such preferred stock. To the extent that an issue repre- 
sents refunding or refinancing, only the additional annua/ 
interest or dividend requirements shall be stated. /f pre- 
ferred stock is being registered, there shall also be shown 

in tabular form for each fiscal year or other period the 
ratio of earnings to combined fixed charges and preferred 
dividend requirements. 


7. The registrant shall file as an exhibit a statement setting 
forth in reasonable detail the computations of the ratios 
required in paragraphs 5(a) and 6. For the purpose of this 
exhibit and the pro forma ratio required in paragraph 5(a), 
an assumed maximum interest rate may be used on securi- 
ties as to which the interest rate has not yet been fixed, 
which assumed rate shall be shown. 


8. In connection with any unaudited summary for an 
interim period (or twelve month period permitted by 
Instruction 2), a statement shall be made that all adjust- 
ments necessary to a fair statement of the results for such 
period have been included. If all such adjustments are of 
a normal recurring nature, a statement to that effect shall 
be made; otherwise, there shall be furnished as supple- 
mental information but not as a part of the registration 
statement a letter describing in detail the nature and 
amount of any adjustments, other than normal recurring 
adjustments, entering into the determination of the results 
shown. 


9. [7.] (No other change.) 
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Item 21. Financial Statements. 


Include in the prospectus all financial statements called for 
by the Instructions as to Financial Statements for this 
form, except as provided in paragraphs (a) and (b) below: 


(a) All schedules to balance sheets and income statements 
may be omitted from the prospectus except (1) those pre- 
pered in accordance with Rule 12-16 of Regulation S-X 
which are applicable to income statements included in 

the prospectus and (2) those prepared in accordance with 
Rule 12-27, 12-42 and 12-43 of Regulation S-X which are 
applicable to the most recent balance sheet included in the 
prospectus. All historical information required by Part E 
of the Instructions as to Financial Statements may also be 
omitted from the prospectus. 


(b) If either the income or retained earnings statements 
required are included in their entirety in the summary of 
operations required by Item 6, the Statements so included 
need not be otherwise included in the prospectus or else- 
where in the registration statement. 
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INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


These instructions specify the balance sheets and statements 
of income and source and application of funds required to 
be filed as a part of the registration statement. Regulation 
S-X governs the examination and the form and content of 
such financial statements, including the basis of consolida- 
tion, and prescribes the statements of retained earnings and 
other stockholders’ equity and the schedules to be filed. 
Item 21 above specifies the statements which are to be 
included in the prospectus. Attention is directed to Rule 
411(b) regarding incorporation by reference of financial 
statements and to Section 10(a) (3) of the Act and Release 
No. 4936 regarding updating the financial statements in 
specified circumstances. 


A. STATEMENTS OF THE REGISTRANT 
1. Balance Sheets of the Registrant. 
(a) The registrant shall file a balance sheet as of a date 


within 90 days prior to the date of filing the registration 
statement. This balance sheet need not be audited. If all 
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of the following conditions exist, this balance sheet may, 
however, be as of a date within six months prior to the 
date of filing. 


(1) The registrant files annual and other reports pursuant 
to Section 13 or 15(d) of the Securities Exchange Act of 
1934; 


(2) The total assets of the registrant and its subsidiaries, 
as shown by the most recent consolidated balance sheet 
being filed, less any valuation or qualifying accounts, 
amount to $5,000,000 or more, exclusive of intangibles; 
and 


(3) No long-term debt of the registrant is in default as to 
principal, interest or sinking fund provisions. 


(b) If the balance sheet required by paragraph (a) is not 
audited, there shall be filed in addition an audited balance 
sheet as of a date within one year unless the fiscal year of 
the registrant has ended within 90 days prior to the date of 
filing, in which case the audited balance sheet may be as of 
the end of the preceding fiscal year. 


2. Statements of Incomé and Source and Application of 
Funds of the Registrant. 


The registrant shall file statements of income and source 
and application of funds for each of the three fiscal years 
preceding the date of the most recent balance sheet being 
filed and for the interim period, if any, between the end of 
the most recent of such fiscal years and the date of the 
most recent balance sheet being filed. These statements 
shall be audited to the date of the most recent audited 
balance sheet being filed. 


3. Omission of Registrant’s Statements in Certain Cases. 


Notwithstanding Instructions 1 and 2, the individual 
financial statements of the registrant may be omitted if (i) 
consolidated financial statements of the registrant and one 
or more of its subsidiaries are being filed, (ii) the conditions 
specified in either of the following paragraphs are met, and 
(iii) the basis for the omission is stated in the list of fin- 
ancial statements filed under Item 31. 


(a) The registrant is primarily an operating company and 
all subsidiaries included in the consolidated financial state- 
ments being filed, in the aggregate, do not have minority 
equity interests and/or indebtedness to any person other 
than the registrant or its consolidated subsidiaries in 
amounts which together exceed 5 percent of the total 
assets as shown by the most recent year-end consolidated 
balance sheet. Indebtedness incurred in the ordinary 
course of business which is not overdue and which matures 
within one year from the date of its creation, whether 
evidenced by securities or not, and indebtedness of subsi- 
diaries which is collateralized by the registrant by guarantee, 
pledge, assignment or otherwise are to be excluded for the 
purpose of this determination. 


(b) The registrant's total assets, exclusive of investments 
in and advances to its consolidated subsidiaries, as would 
be shown by its most recent year-end balance sheet if it 

were filed, constitute 75 percent or more of the total as- 
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sets as shown by the most recent year-end consolidated 
balance sheet; and the registrant's total sales and revenues, 
exclusive of interest and dividends received from or its 
equity in the income of the consolidated subsidiaries, as 
would be shown by its income statement for the most re- 
cent fiscal year if it were filed, constitute 75 percent or 
more of the total sales and revenues shown by the most 
recent annual consolidated income statement. 


B. CONSOLIDATED STATEMENTS 
4. Consolidated Balance Sheets. 


There shall be filed a consolidated balance sheet of the 
registrant and its subsidiaries as of the same date as each 
balance sheet of the registrant filed pursuant to Instruction 
1. The consolidated balance sheet shall be audited if the 
registrant’s balance sheet as of the same date is audited. 
If the registrant’s balance sheets are omitted pursuant to 
Instruction 3, the consolidated balance sheets being filed 
shall be as of the same dates as the balance sheets of the 
registrant which would be required and shall be audited 
if the corresponding balance sheet of the registrant would 
be required to be audited. 


5. Consolidated Statements of Income and Source and 
Application of Funds. There shall be filed consolidated state- 
ments of income and source and application of funds of 
the registrant and its subsidiaries for each of the three 
fiscal years preceding the date of the most recent consoli- 
dated balance sheet being filed and for the period, if any, 
between the end of the most recent of such fiscal years 
and the date of the most recent consolidated balance 
sheet being filed. These statements shall be audited to the 
date of the most recent related audited consolidated bal- 
ance sheet being filed. 


C. STATEMENTS OF SUBSIDIARIES NOT CONSOLI- 
DATED AND 50 PERCENT OR LESS OWNED PERSONS 


(a) Subject to Rule 4-03 of Regulation S-X regarding 
group financial statements and Instructions 7 and 8 below, 
there shall be filed for each majority-owned subsidiary not 
consolidated and each 50 percent or less owned person 
for which the investment is accounted for by the equity 
method by the registrant or a consolidated subsidiary of 
the registrant the financial statements which would be re- 
quired if each such subsidiary or other person were a 
registrant. Insofar as practicable, these financial statements 
shall be as of the same dates or for the same periods as 
those of the registrant. 


(b) If it is impracticable to file financial statements of any 
subsidiary not consolidated or 50 percent or less owned 
person accounted for by the equity method as of a date 
within 90 days, or within six months if registrant’s finan- 
cial statements are required to be filed as of a date within 
six months, prior to the date of filing, there may be filed 
in lieu thereof audited financial statements of such sub- 
sidiary or other person as of the end of its most recent 
annual or semi-annual fiscal period preceding the date of 
filing the registration statement for which it is practicable 
to do so. 


7. Summarized Financial Information. 
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Notwithstanding Instruction 6, summarized information as 
to assets, liabilities and results of operations may be pre- 
sented on an individual or group basis in notes to the finan- 
cial statements for all subsidiaries not consolidated and 50 
percent or less owned persons accounted for by the equity 
method, except such subsidiaries or 50 percent or less 
owned persons which are individually significant under the 
tests specified in Instruction 8. 


8. Omission of Financial Statements Required by Instruc- 
tion 6. 


Notwithstanding Instructions 6 and 7, there may be omitted 
all financial statements of any one or more unconsolidated 
subsidiaries or 50 percent or less owned persons accounted 
for by the equity method, if in the aggregate (i) neither the 
registrant’s and its other subsidiaries’ investments in and 
advances to, nor their proportionate share of the total 
assets (after intercompany eliminations) of, such subsidi- 
aries and other persons do not exceed 10 percent of the 
total assets as shown by the most recent year-end consoli- 
dated balance sheet; (ii) the total sales and revenues (after 
intercompany eliminations) of such subsidiaries or other 
persons, reduced to the percentages of equity interests 
held by the registrant and its subsidiaries in such subsidi- 
aries and other persons, do not exceed 10 percent of the 
total sales and revenues as shown by the most recent an- 
nual consolidated income statement; and (iii) the regis- 
trant’s and its other subsidiaries’ equity in the income be- 
fore income taxes and extraordinary items of the subsidi- 
aries and other persons does not exceed 10 percent of such 
income of the registrant and consolidated subsidiaries for 
the most recent fiscal year; provided that, if such income 
of the registrant and its consolidated subsidiaries for the 
last fiscal year is at least 10 percent lower than the average 
of such income for the last five fiscal years, such average 
income may be substituted in the determination. 


9. Financial Statements of Affiliates Whose Securities 
Collateralize an Issue Being Registered. 


(a) For each affiliate of the registrant whose securities 
constitute or are to constitute a substantial portion of the 
collateral for any class of securities being registered, there 
shall be filed the financial statements that would be re- 
quired if the affiliate were a registrant. However, state- 
ments need not be filed pursuant to this instruction for any 
person whose statements are otherwise filed with the regis- 
tration statement on an individual, consolidated or com- 
bined basis. 


(b) (No change.) 
D. SPECIAL PROVISIONS 
10. Reorganization of Registrant. 


(a) If, during the period for which its income statements 
are required, the registrant has emerged from a reorganiza- 
tion in which substantial changes occurred in its asset, lia- 
bility, capital shares, other stockholders’ equity or reserve 
accounts, a brief explanation of such changes shall be set 
_ in a note or supporting schedule to the balance sheets 
iled. 


(b) (No change.) 





11. Past Successions to Other Businesses. 


(a) If, during the period for which its income statements 
are required, the registrant has by purchase or by pooling 
of interests Succeeded to one or more businesses, the addi- 
tions, eliminations and other changes effected in the suc- 
cession shall be appropriately set forth in a note or sup- 
porting schedule to the balance sheets being filed, and, if 

a purchase has been effected during the most recent fiscal 
year or in a subsequent period, pro forma statements of 
income reflecting the combined operations of the entities 
shall be furnished in columnar form for the latest fiscal 
year and any comparable interim periods. \n addition, if 
any such purchased business or businesses, singly or in the 
aggregate, had major significance in relation to the regis- 
trant, audited income statements, separate or combined as 
appropriate, for such business or businesses shall be filed 
for such period prior to the purchase as may be necessary 
when added to the time, if any, for which income state- 
ments after the purchase are filed to cover the equivalent 
of the period specified in Instructions 2 and 5 above. The 
test of major significance shall be based on the tests used in 
the term “significant subsidiary”’ with substituted per- 
centages (determined in comparison to the most recent 
annual consolidated financial statements of the registrant 
being filed) being utilized in relation to the period the 
businesses have been merged prior to the date of the regis- 
trant’s most recent audited balance sheet as follows: (i) for 
one full year or less, no substitution; (ii) more than one but 
less than two full years, 25 percent; and (iii) two full years 
or more, 45 percent. /f financial statements for an acquired 
business would not be required in the year of acquisition, 
they would not be required subsequently. (See Release No. 
33-4950 with regard to audit requirements for such finan- 
cial statements.) 


(b) (Omitted) 


[(c)] (b) This instruction shall not apply with respect to 
the registrant's succession to the business of any totally 
held subsidiary or to the succession of one or more busi- 
nesses if such businesses, considered in the aggregate, would 
not meet the test of a significant subsidiary. 


12. Future Successions to Other Businesses. 


(a) If, after the date of the most recent balance sheet 

filed pursuant to Part A or B above, the registrant by pur- 
chase or by pooling of interests succeeded or is about to 
succeed to one or more businesses or acquired or is about 
to acquire an investment in a business the investment in 
which is required to be accounted for by the equity method, 
there shall be filed for such businesses financial statements, 
combined if appropriate, which would be required if they 
were registering securities on Form S-1 under the Act. In 
addition, to reflect the succession to any businesses, there 
shall be filed in columnar form (i) a balance sheet of the 
registrant, (ii) the balance sheets of the constituent busi- 
nesses, (iii) the changes to be effected in the succession, 
and fiv) the pro forma balance sheet of the registrant giving 
effect to the plan of succession. There shall also be filed 
pro forma statements of income in columnar form for the 
periods for which the results of operations of the acquired 
business would have been included in the registrant’s in- 
come statement for a pooling of interests or would have 
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been presented on a pro forma basis for a purchase had the 
succession occurred on the date of the latest balance sheet 
filed. By a note to the financial statements or otherwise, a 
brief explanation of the changes shall be given. 


(b) (No change.) 


(c) No financial statements need be filed, however, for any 
business acquired or to be acquired, or for any business in 
which an investment acquired or to be acquired is required 
to be accounted fe: by the equity method, from a totally 
held subsidiary. In addition, the statements of any one or 
more such businesses may be omitted if the businesses, con- 
sidered in the aggregate, would not meet the test of a sig- 
nificant subsidiary; provided that the statements of any 
business may not be omitted where any of the securities 
being registered are to be offered in exchange for securities 
representing such business or for assets of such business. 


13. Filing of Other Financial Statements in Certain Cases. 


The Commission may, upon the informal written request of 
the registrant and where consistent with the protection of 
investors, permit the omission of one or more of the finan- 
cial statements herein required or the filing in substitution 
therefor of appropriate statements of comparable character. 
The Commission may also by informal written notice re- 
quire the filing of other financial statements in addition to, 
or in substitution for, the statements herein required in any 
case where such statements are necessary or appropriate for 
an adequate presentation of the financial condition of any 
person whose financial statements are required or whose 
statements are otherwisg necessary for the protection of in- 
vestors. 


E. HISTORICAL FINANCIAL INFORMATION 
14. Scope of Part E. 


The information required by Part E shall be furnished for 


the seven-year period preceding the period for which income 


statements are required to be filed as to the accounts of 


each person whose balance sheet is being filed. The informa- 
tion is to be given as to all of the accounts specified whether 


they are presently carried on the books or not. Part E does 
not call for an audit but only for a survey or review of the 
accounts specified. It should not be detailed beyond a 
point material to an investor. Information may be omitted, 
however, as to any person for whom equivalent information 
for the period has been filed with the Commission pursuant 
to the Securities Act of 1933 or the Securities Exchange 
Act of 1934. 


15. Revaluation of Property. (No change.) 
16. Capital Shares. 


(a) If there were any material restatements of capital 
shares which resulted in transfers from capital share liability 
to other stockholders’ equity or reserve, state the amount 
of each such restatement and all related entries. No state- 
ment need be made as to restatements resulting from the 
declaration of share dividends. 


(b) (No change.) 
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17. Debt Discount and Expense Written Off. (No 
change.) 


18. Premiums and Discount and Expense on Securities 
Retired. (No change.) 


19. Other Changes in Other Stockholders’ Equity. 


if there were any material increases or decreases in other 
stockholders’ equity, other than those resulting from tran- 
sactions specified above, the closing of the income account 
or the declaration or payment of dividends, state (1) the 
year or years in which such increases or decreases were 
made; (2) the nature and amounts thereof; and (3) the 
accounts affected, including all material related entries. 
Instruction 15(c) above shall also apply here. 


20. Predecessors. (No change.) 
21. Omission of Certain Information. 
(a) (No change.) 


(b) No information need be furnished hereunder as to any 
one or more unconsolidated subsidiaries for which separate 
financial statements are filed if all subsidiaries for which the 
information is so omitted, considered in the aggregate, 
would not meet the test of a significant subsidiary. 


(c) (No change.) 
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INSTRUCTIONS AS TO EXHIBITS 


Introductory sentences and Instructions 1 to 13. (No 
change.) 


14. Copies of the exhibits called for by Instructions 4 and 
7 to Item 6. 


lll. Form S-7. \tems 6 and 10 and the INSTRUCTIONS 
AS TO EXHIBITS are amended to read as follows: 


Item 6. Statements of Income. 


Furnish in comparative columnar form statements of in- 
come for the registrant or for the registrant and its sub- 
sidiaries consolidated, or both, as appropriate, for-- 


(a) each of the last five fiscal years of the registrant, and 


(b) any interim period between the end of the most re- 
cent fiscal year and the date of the most recent balance 
sheet being filed pursuant to Item 10(a) and for the cor- 
responding interim period of the preceding fiscal year, and 


(c) any additional fiscal years necessary to keep the state- 
ments from being misleading. 


Where necessary, include information or explanation of 
material significance to investors in appraising the results 
shown, or refer to such information or explanation set 
forth elsewhere in the prospectus. A statement of source 
and application of funds shall be furnished for each fiscal 
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year or other period for which a statement of income is 
required to be furnished. 


Instructions. 1. The statements required shall be prepared 
in compliance with the applicable requirements of Regula- 
tion S-X and shall be audited to the date of the respective 
audited balance sheet(s) included in the prospectus. Regu- 
lation S-X governs the examination and the form and con- 
tent of such statements, including the basis of consolida- 
tion, and prescribes the statements of retained earnings and 
other stockholders’ equity and the schedules to be filed. 


2. If the registrant is engaged primarily (i) in the genera- 
tion, transmission or distribution of electricity, the manu- 
facture, mixing, transmission or distribution of gas, the 
supplying or distribution of water, or the furnishing of 
telephone or telegraph service; or (ii) in holding securities of 
companies engaged in such business, it may at its option in- 
clude a statement of income for the twelve-month period 
prior to the date of the most recent balance sheet being 
filed, in lieu of the income statements for the interim 
periods specified. 


3. If a period or periods reported on include operations of 
a business prior to the date of acquisition, or for other 
causes differ from reports previously issued for any period, 
the statements shall be reconciled as to sales or revenues and 
net income in the statement or in a note thereto with the 
amounts previously reported; provided, however, that such 
reconciliations need not be made (1) if they have been 
made in filings with the Commission in prior years or (2) 
the financial statements which are being retroactively ad- 
justed have not previously been filed with the Commission 
or otherwise made public. 


4. The statements shall be prepared to show earnings appli- 
cable to common stock. Per share earnings and dividends 
declared for each period of the statement shall also be 
shown. The basis of the computation of per share earnings 
shall be stated, together with the number of shares used in 
the computation. The registrant shall file as an exhibit a 
statement setting forth in reasonable detail the computation 
of per share earnings, unless the computation can be clearly 
determined from the answer to this item. 


5. (a) If debt securities are being registered, the registrant 
shall show in tabular form for each fiscal year or other 
period the ratio of earnings to fixed charges. If appropri- 
ate, the ratio of earnings to fixed charges for such periods 
shall also be shown on a total enterprise basis in a position 
of equal prominence with the ratio for the registrant or the 
registrant and its consolidated subsidiaries (see Accounting 
Series Release No. 122). There shall also be shown for the 
most recent fiscal year or twelve months a pro forma ratio 
of earnings to fixed charges, adjusted to give effect to (i) 
the issuance of the securities being registered, (ii) any issu- 
ance, retirement or redemption of securities during such 
period, or (iii) any issuance, retirement or redemption of 
securities after, or presently proposed for one year after, 
such period. 


(b) Earnings shall be computed after all operating and in- 
come deductions except fixed charges and taxes based on 
income or profits and after eliminating undistributed in- 

come of unconsolidated subsidiaries and 50 percent or less 









owned persons. \n the case of utilities, interest credits 
charged to construction shall be added to gross income and 
not deducted from interest. 


(c) The term “fixed charges” shall mean (i) interest and 
amortization of debt discount and expense and premium on 
all indebtedness; (ii) such portion of rentals as can be demon- 
strated to be representative of the interest factor in the par- 
ticular case; and (iii) in case consolidated figures are used, 
preferred stock dividend requirements of consolidated sub- 
sidiaries, excluding in all cases items eliminated in consoli- 
dation. 


6. If Jong term debt or preferred stock is being registered, 
there shall be shown the annual interest requirements of 
such long term debt or the annual divident requirements on 
such preferred stock. To the extent that an issue represents 
refunding or refinancing, only the additional annual inter- 
est or dividend requirements shall be stated. /f preferred 
stock is being registered, there shall also be shown in tabu- 
lar form for each fiscal year or other period the ratio of 
earnings to combined fixed charges and preferred divident 
requirements. 


7. The registrant shall file as an exhibit a statement setting 
forth in reasonable detail the computations of the ratios 
required in paragraphs 5(a) and 6. For the purpose of this 
exhibit and the pro forma ratio required in paragraph 5(a), 
an assumed maximum interest rate may be used on securi- 
ties as to which the interest rate has not yet been fixed, 
which assumed rate shall be shown. 


8. In connection with any unaudited statement for an in- 
terim period (or twelve-month period permitted by Instruc- 
tion 2), a statement shall be made that all adjustments 
necessary to a fair statement of the results for such period 
have been included. If all such adjustments are of a normal 
recurring nature, a statement to that effect shall be made; 
otherwise, there shall be furnished as supplemental infor- 
mation but not as a part of the registration statement a 
letter describing in detail the nature and amount of any ad- 
justments, other than normal recurring adjustments, enter- 
ing into the determination of the results shown. 


9. [8.] (No other change.) 


10. Statements of income and source and application of 
funds conforming with the foregoing and statements of 
retained earnings and other stockholders’ equity shall be 
furnished, here or elsewhere in the prospectus, for each 
subsidiary or group of subsidiaries or 50 percent or less 
owned persons for which a balance sheet is furnished in re- 
sponse to Item 10(b). 
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ltem 10. Other Financial Statements and Schedules. 


(a) There shall be filed a balance sheet of the registrant and 
a consolidated balance sheet of the registrant and its sub- 
sidiaries as of a date within six months prior to the date of 
filing the registration statement. These balance sheets need 
not be audited, but if they are not audied there shall be 
filed in addition audited balance sheets as of a date within 
one year, unless the fiscal year of the registrant has ended 
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within 90 days prior to the date of filing, in which case 
the audited balance sheets may be as of the end of the pre- 

ceding fiscal year. These balance sheets shall be prepared in 
compliance with the applicable requirements of Regulation 
S-X. (See Instruction 1 to Item 6.) 


Instructions. The individual balance sheets of the registrant 
may be omitted if (i) consolidated balance sheets of the 
registrant and one or more of its subsidiaries are being filed, 
(ii) the conditions specified in either of the following para- 
graphs are met, and (iii) the basis for the omission is stated 
in the list of financial statements filed. 


1. The registrant is primarily an operating company and all 
subsidiaries included in the consolidated financial statements 
being filed, in the aggregate, do not have minority equity in- 
terests and/or indebtedness to any person other than the 
registrant or its consolidated subsidiaries in amounts which 
together exceed 5 percent of the total assets as shown by 
the most recent year-end consolidated balance sheet. In- 
debtedness incurred in the ordinary course of business 
which is not overdue and which matures within one year 
from the date of its creation, whether evidenced by securi- 
ties or not, and indebtedness of subsidiaries which is co//at- 
eralized by the registrant by guarantee, pledge, assignment 
or otherwise are to be excluded for the purpose of this de- 
termination. 


2. The registrant's total assets, exclusive of investments in 
and advances to its consolidated subsidiaries, as would be 
shown by its most recent year-end balance sheet if it were 
filed, constitute 75 percent or more of the total assets as 
shown by the most recent year-end consolidated balance 
sheet; and the registrant’s total sales and revenues, exclu- 
sive of interest and dividends received from or its equity 
in the income of the consolidated subsidiaries, as would be 
shown by its income statement for the most recent fiscal 
year if it were filed, constitute 75 percent or more of the 
total sales and revenues shown by the most recent annual 
consolidated income statement. 





results of operations may be presented on an individual or 
group basis in notes to the financial statements for all sub- 
sidiaries not consolidated and 50 percent or less owned per- 
sons accounted for by the equity method, except such sub- 
sidiaries or 50 percent or less owned persons which are in- 
dividually significant under the tests specified in Instruction 







[2] 3. Notwithstanding paragraph (b) and Instruction 2 
above and Instruction 10 of Item 6, there may be omitted 
all financial statements of any one or more unconsolidated 
subsidiaries or 50 percent or less owned persons accounted 
for by the equity method, if in the aggregate (i) neither the 
registrant's and its other subsidiaries’ investments in and 
advances to, nor their proportionate share of the total as- 
sets (after intercompany eliminations) of, such subsidiaries 
and other persons do not exceed 10 percent of the total 
assets as shown by the most recent year-end consolidated 
balance sheet; (ii) the total sales and revenues (after inter- 
company eliminations) of such subsidiaries or other persons, 
reduced to the percentages of equity interests held by the 
registrant and its subsidiaries in such subsidiaries and other 
persons, do not exceed 10 percent of the total sales and 
revenues as shown by the most recent annual consolidated 
income statement; and (iii) the rezistrant’s and its other 
subsidiaries’ equity in the income before income taxes and 
extraordinary items of the subsidiaries and other persons 
does not exceed 10 percent of such income of the regis- 
trant and consolidated subsidiaries for the most recent fis- 
cal year; provided that, if such income of the registrant and 
its consolidated subsidiaries for the last fiscal year is at 
least 10 percent lower than the average of such income for 
the last five fiscal years, such average income may be sub- 
stituted in the determination. 





[(d)] (c) Past Successions to Other Businesses. 

(1) If, during the period for which its income statements 

are required, the registrant has by purchase or by pooling 
of interests succeeded to one or more businesses, the addi- 
tions, eliminations and other changes effected in the suc- 

























(b) [(1)] Subject to Rule 4-03 of Regulation S-X regard- cession shall be appropriately set forth in a note or support- a 
ing group financial statements and the instructions below, ing schedule to the balance sheets being filed, and, if a pur- t 
there shall be filed for each majority-owned subsidiary not chase has been effected during the most recent fiscal year St 
consolidated and each 50 percent or less owned person for or in a subsequent period, pro forma statements of income 
which the investment is accounted for by the equity method reflecting the combined operations of the entities shall be ( 
by the registrant or a consolidated subsidiary of the regis- furnished in columnar form for the latest fiscal year and b 
trant the balance sheets which would be required if each any comparable interim periods. \n addition, if any such 
such subsidiary or other person were a registrant. purchased business or businesses, singly or in the aggregate, tc 
had major significance in relation to the registrant, audited he 


[(2)] (Paragraph omitted.) income statements, separate or combined as appropriate, m 
for such business or businesses hall be filed for such period si 

Instructions. 1. \nsofar as practicable, these balance sheets prior to the purchase as may be necessary when added to a 

shall be as of the same dates as those of the registrant. /f it the time, if any, for which income statements after the 

is impracticable to file a balance sheet of any subsidiary purchase are filed to cover the equivalent of the most re- le 

not consolidated or 50 percent or less owned person cent three fiscal years and the interim period specified in sc 

accounted for by the equity method as of a date within six /tem 6. The test of major significance shall be based on Ri 

months prior to the date of filing, there may be filed in lieu _ the tests used in the term “‘significant subsidiary” with be 

thereof an audited balance sheet of such subsidiary or other substituted percentages (determined in comparison to the 

person as of the end of the most recent annual or semi- most recent annual consolidated financial statements of the 

annual fiscal period preceding the date of filing the registra- registrant being filed) being utilized in relation to the period | IN 

tion statement for which it is practicable to do so. the businesses have been merged prior to the date of the 
registrant’s most recent audited balance sheet as follows: 

2. Notwithstanding paragraph (b) and Instruction 10 of (i) for one full year or less, no substitution; (ii) more than P 

¢ 





Item 6, summarized information as to assets, liabilities and - one but less than two full years, 25 percent; and (iii) two 
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full years or more, 45 percent. /f financial statement for an 
acquired business would not be required in the year of acqui- 
sition they would not be required subsequently. (fee Re- 
lease No. 33-4950 with regard to audit requirements for such 
financial statements. ) 


(2) (Omitted) 


{(3)] (2) This instruction shall not apply with respect to 
the registrant’s succession to the business of any totally held 
subsidiary or to the succession of one or more businesses if 
such businesses, considered in the aggregate, would not 
meet the test of a significant subsidiary. 

[(c)] (d) Future Successions to Other Businesses. 

(1) If, after the date of the most recent balance sheet filed 
pursuant to (a) above, the registrant by purchase or by pool- 
ing of interests succeeded or is about to succeed to one or 
more businesses or acquired or is about to acquire an invest- 
ment in a business the investment in which is required to 

be accounted for by the equity method, there shall be filed 
for such businesses financial statements, combined if appro- 
priate, which would be required if they were registering 
securities on Form S-1 under the Act. In addition, to re- 
flect the succession to any businesses, there shall be filed 

in columnar form (i) a balance sheet of the registrant, (ii) 
the balance sheets of the constituent businesses, (iii) the 
changes to be effected in the succession and (iv) the pro 
forma balance sheet of the registrant giving effect to the 
plan of succession. There shall also be filed pro forma 
statements of income in columnar form for the periods for 
which the results of operations of the acquired business 
would have been included in the registrant’s income state- 
ments for a pooling of interests or would have been pre- 
sented on a pro forma basis for a purchase had the succes- 
sion occurred on the date of the latest balance sheet filed. 
By a note to the financial statements or otherwise, a brief 
explanation of the changes shall be given. 


(2) The acquisition of securities shall be deemed to be the 
acquisition of a business if such securities give control of 
the business or combined with securities already held give 
such control. 


(3) No financial statements need be filed, however, for any 
business acquired or to be acquired, for any business in 
which an investment acquired or to be acquired is required 
to be accounted for by the equity method, from a totally 
held subsidiary. In addition, the statements of any one or 
more such businesses may be omitted if the businesses, con- 
sidered in the aggregate, would not meet the test of a signifi- 
cant subsidiary. 


(e) Notwithstanding the provisions of Regulation S-X, no 
schedules other than those prepared in accordance with 
Rules 12-16, 12-27, 12-42 and 12-43 of that regulation need 
be furnished. 


INSTRUCTIONS AS TO EXHIBITS 


Introductory sentences and Instructions 1 to 5. (No 
change.) 


6. Copies of the exhibits called for by Instructions 4 and 7 
to Item 6. 


IV. Form S-8. General Instruction F; Items 11, 19 and 25; 
and the INSFRUCTIONS AS TO EXHIBITS are amended 
to read as follows% 


GENERAL INSTRUCTIONS 
F. Filing of Other Financial Statements in Certain Cases 


The Commission may, upon the informal written request of 
the registrant and where consistent with the protection of 
investors, permit the omission of one or more of the finan- 
cial statements herein required or the filing in substitution 
therefor of appropriate statements of comparable charac- 
ter. The Commission may also by informal written notice 
require the filing of other financia/ statements in addition 
to, or in substitution for, the statements herein required 

in any case where such statements are necessary or appropri- 
ate for an adequate presentation of the financial condition 
of any person whose financial statements are required, or 
whose statements are otherwise necessary for the protection 
of investors. 
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Item 11. Financial Statements of the Plan. 


(a) The following financial statements shall be furnished 
for any plan the interests in which are being registered 
hereunder. 


(1) An audited statement of financial condition as of the 
end of the latest fiscal year of the plan. 


(2) An audited statement of income and changes in plan 
equity for the latest fiscal year of the plan. 


(b) If audited financial statements substantially meeting 
the above requirements have been furnished to all employ- 
ees who receive a copy of the prospectus, such statements 
may be incorporated by reference in the prospectus. 


(c) (Deleted) 


Instruction. The statements required by this item shall be 
prepared and audited in accordance with the applicable 
provisions of Regulation S-X and shall be accompanied by 
the schedules specified in Rule 6-34 of that Regulation. 


NOTE: (No change.) 
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Item 19. Summary of Operations. 


Furnish in comparative columnar form a summary of 
operations for the issuer for-- 


(a) each of the last five fiscal years of the issuer (or for the 
life of the issuer and its predecessors, if less), and 


(b) any additional fiscal years necessary to keep the sum- 
mary from being misleading. 
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Where necessary, include information or explanation of 
material significance to investors in appraising the results 
shown, or refer to such information or explanation set forth 
elsewhere in the prospectus. Statements of source and ap- 
plication of funds and of retained earnings and other stock- 
holders’ equity accounts shall be furnished for each of the 
last two fiscal years covered by the summary. The state- 
ments required shall be prepared in compliance with the 
applicable requirements of Regulation S-X and shall be 
audited. \f the issuer includes in its annual report files pur- 
suant to Section 13 or 15(d) of the Securities Exchange Act 
of 1934 financial statements of the issuer and its subsidiar- 
ies consolidated, the summary and statements required by 
this item shall be prepared on a consolidated basis. 


Instructions. 1. Subject to appropriate variation to con- 
form to the nature of the business, the following items shall 
be included: net sales or operating or other revenues; cost of 
goods sold or operating or other expenses (or gross profit); 
interest expense; income tax expense; income from contin- 
uing operations; discontinued operations, less applicable 

tax; income or loss before extraordinary items; extraordin- 
ary items, /ess applicable tax; cumulative effects of changes 
in accounting principles; and net income or loss. 


2. If a period or periods reported on include operations of 
a business prior to the date of acquisition, or for other 
causes differ from reports previously issued for any period, 
the summary shall be reconciled as to sales or revenues and 
net income in the summary or in a note thereto with the 
amounts previously reported; provided, however, that such 
reconciliations need not be made (1) if they have been 
made in filings with the Commission in prior years or (2) 
the financial statements which are being retroactively ad- 
justed have not previously been filed with the Commission 
or otherwise made public. 


3. The summary shall be prepared to show earnings appli- 
cable to common stock. Per share earnings and dividends 
declared for each period of the summary shall also be 
shown. The basis of the computation of per share earnings 
shall be stated, together with the number of shares used in 
the computation. The issuer shall file as an exhibit a state- 
ment setting forth in reasonable detail the computation of 
per share earnings, unless the computation can be clearly 
determined from the answer to this item. 


4. (No change.) 


5. If the annual report of the issuer which accompanies the 
prospectus includes a summary of operations or statements 
of source and application of funds, retained earnings or 
other stockholders’ equity substantially meeting the above 
requirements, such summary or statements may be incorpor- 
ated by reference in the prospectus. 
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/tem 25. Financial Statements. 


(a) Include the audited financial statements of the issuer 
required to be included in the annual report which the is- 
suer has filed or is required to file for its last fiscal year pur- 
suant to Section 13 or 15(d) of the Securities Exchange Act 
of 1934. If the issuer includes in its annual report audited 
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financial statements of the issuer and its subsidiaries con- 
solidated, the latter shall be furnished in lieu of the finan- 
cial statements of the issuer. No schedules need be in- 
cluded. 


(b) If the annual report of the issuer to its security holders 
for its last fiscal year includes audited financial statements 
for the last two fiscal years substantially meeting the above 
requirements, such statements may be incorporated by 
reference in the prospectus. 
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INSTRUCTIONS AS TO EXHIBITS 


Introductory sentences and Instructions 1 to 7. (No 
change.) 


8. A copy of the exhibit called for by Instruction 3 of 
Item 19. 


V. Form S-9. General Instruction A, Items 3 and 5, and 
the INSTRUCTIONS AS TO EXHIBITS are amended to 
read as follows: 


GENERAL INSTRUCTIONS 
A. Rule as to Use of Form S-9. 
(a)(1), (2) and (3) (No change.) 


(a) (4) If the issuer has had fixed charges during any of its 
last five fiscal years or any more recently-ended twelve- 
month period reported in the registration statement, then 
(i) the earnings of the issuer after all operating and income 
deductions except fixed charges and taxes based on income 
or profits after eliminating undistributed income of uncon- 
solidated subsidiaries and 50 percent or less owned persons, 
have been at least three times its fixed charges in the case 
of utilities, or ten times its fixed charges in the case of any 
other issuer, for each such fiscal year and such twelve- 
month period; and (ii) for the last fiscal year or twelve- 
month period so reported, such earnings have been at least 
three times its fixed charges in the case of utilities, or six 
times its fixed charges in the case of the other issuer, for 
such period, adjusted to give effect to (A) the issuance of 
securities being registered, (B) any issuance, retirement or 
redemption of securities during or after such period, or (C) 
any issuance, retirement or redemption of securities after, 
or presently proposed for one year after, such period. 


(a)(5), (6) and (7) (No change.) 
(b) (No change.) 
(c)(1) (No change.) 


(c)(2) The term ‘fixed charges” shall mean (i) interest and 
amortization of debt discount and expense and premium on 
all indebtedness, (ii) such portion of rentals as can be demon: | 
strated as representative of the interest factor in the circum- 
stances of a particular case, and (iii) in case consolidated 
figures are used, preferred stock dividend requirements of 
consolidated subsidiaries, excluding in all cases items elim- 
inated in consolidation. 
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(d) (No change.) 
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Item 3. Statements of Income. 


(a) Furnish in compartive columnar form statements of in- 
come for the registrant or for the registrant and its subsidiar- 
ies consolidated, or both, as appropriate, for-- 


(1) each of the last five fiscal years of the registrant, and 


(2) any interim period between the end of the most recent 
fiscal year and the date of the most recent balance sheet be- 
ing filed pursuant to Item 5(a) and for the corresponding 
interim period of the preceding fiscal year, and 


(3) any additional fiscal years necessary to keep the state- 
ments from being misleading. 


Where necessary, include information or explanation of ma- 
terial significance to investors in appraising the results 

shown, or refer to such information or explanation set forth 
elsewhere in the prospectus. A statement of source and appli- 
cation of funds shall be furnished for each fiscal year or other 
period for which a statement of income is required to be 
furnished. 


Instructions. 1. The statements required shall be prepared 
in compliance with the applicable requirements of Regula- 
tion S-X, and shall be audited to the date of the respective 
audited balance sheet(s) included in the prospectus. Regu- 
lation S-X governs the examination and the form and con- 
tent of such statements, including the basis of consolida- 
tion, and prescribes the statements of retained earnings and 
other stockholders’ equity and the schedules to be filed. 


2. If the registrant is engaged primarily (i) in the generation, 
transmission or distribution of electricity, the manufacture, 
mixing, transmission or distribution of gas, the supplying or 
distribution of water or the furnishing of telephone or tele- 
graph service; or (ii) in holding securities of companies en- 
gaged in such business, it may at its option include a state- 
ment of income for the twelve-month period prior to the 
date of the most recent balance sheet being filed, in lieu of 
the income statements for the interim periods specified. 


3. If a period or periods reported on include operations of 

a business prior to the date of acquisition, or for other 
causes differ from reports previously issued for any period, 
the statements shall be reconciled as to sales or revenues and 
net income, in the summary or in a note thereto, with the 
amounts originally reported; provided, however, that such 
reconciliations need not be made (1) if they have been made 
in filings with the Commission in prior years or (2) the finan- 
cial statements which are being retroactively adjusted have 
not previously been filed with the Commission or otherwise 
made public. 


4. (a) The registrant shall show in tabular form for each 
fiscal year or other period the ratio of earnings to fixed 
charges. If appropriate, the ratio of earnings to fixed charges 
for such periods shall also be shown on a total enterprise ba- 
sis in a position of equal prominence with the ratio for the 
registrant or the registrant and its consolidated subsidiaries 










(see Accounting Series Release No. 122). There shall also 
be shown for the most recent fiscal year or twelve months 
a pro forma ratio of earnings to fixed charges, adjusted to 
give effect to (i) the issuance of the securities being regis- 
tered, (ii) any issuance, retirement or redemption of securi- 
ties during such period, or (iii) any issuance, retirement or 
redemption of securities after, or presently proposed for 
one year after, such period. 


(b) Earnings shall be computed after all operating and in- 
come deductions except fixed charges and taxes based on 
income or profits and after eliminating undistributed income 
of unconsolidated subsidiaries and 50 percent or less owned 
persons. \n the case of utilities, interest credits charged to 
construction shall be added to gross income and not de- 
ducted from interest. 


(c) The term “fixed charges” shall mean (i) interest and 
amortization of debt discount and expense and premium 
on all indebtedness; (ii) such portion of rentals as can be 
demonstrated to be representative of the interest factor in 
the particular case; and (iii) in case consolidated figures are 
used, preferred stock dividend requirements of consolidated 
subsidiaries, excluding in all cases items eliminated in con- 
solidation. 


(d) (No change.) 


5. in connection with any unaudited statement for an in- 
terim period or twelve-month period permitted by Instruc- 
tion 2), a statement shall be made that all adjustments neces- 
sary to a fair statement of the results for such period have 
been included. If all such adjustments are of a normal re- 
curring nature, a statement to that effect shall be made; 
otherwise, there shall be furnished as supplemental infor- 
mation but not as a part of the registration statement a 
letter describing in detail the nature and amount of any ad- 
justments, other than normal recurring adjustments, enter- 
ing into the determination of the results shown. 


6. (No change.) 


7. Statements of income and source and application of 
funds conforming with the foregoing and statements of re- 
tained earnings and other stockholders’ equity shall be fur- 
nished, here or elsewhere in the prospectus, for each sub- 
sidiary or group of subsidiaries or 50 percent or less owned 
persons for which a balance sheet is furnished in response 
to Item 5(b). 


(b) (No change.) 


(c) (No change.) 
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Item 5. Balance Sheets and Schedules. 


(a) There shall be filed a balance sheet of the registrant and 
a consolidated balance sheet of the registrant and its sub- 
sidiaries as of a date within six months prior to the date of 
filing the registration statement. These balance sheets need 
not be audited but, if they are not audited there shall be 
filed in addition audited balance sheets as of a date within 
one year, unless the fiscal year of the registrant has ended 
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within 90 days prior to the date of filing, in which case the 
audited balance sheets may be as of the end of the preceding 
fiscal year. These balance sheets shall be prepared in com- 
pliance with the applicable requirements of Regulation S-X. 
(See Instruction 1 to Item 3.) 


Instructions. The individual balance sheets of the registrant 
may be omitted if (i) consolidated balance sheets of the re- 
gistrant and one or more of its subsidiaries are being filed, 
(ii) the conditions specified in either of the following para- 
graphs are met, and (iii) the basis for the omission is stated 
in the list of financial statements filed under Item 9. 


1. The registrant is primarily an operating company and all 
subsidiaries included in the consolidated financial statements 
being filed, in the aggregate, do not have minority equity in- 
terests and/or indebtedness to any person other than the re- 
gistrant or its consolidated subsidiaries in amounts which 
together exceed 5 percent of the total assets as shown by the 
most recent year-end consolidated balance sheet. Indebted- 
ness incurred in the ordinary course of business which is not 
overdue and which matures within one year from the date of 
its creation, whether evidenced by securities or not, and in- 
debtedness of subsidiaries which is collateralized by the re- 
gistrant by guarantee, pledge, assignment or otherwise are 

to be excluded for the purpose of this determination. 


2. The registrant’s total assets, exclusive of investments in 
and advances to its consolidated subsidiaries, as would be 
shown by its most recent year-end balance sheet if it were 
filed, constitute 75 percent or more of the total assets as 
shown by the most recent year-end consolidated balance 
sheet; and the registrant’s total sales and revenues, exclu- 
sive of interest and dividends received from or its equity in 
the income of the consolidated subsidiaries, as would be 
shown by its income statement for the most recent fiscal 
year if it were filed, constitute 75 percent or more of the 
total sales and revenues shown by the most recent annual 
consolidated income statement. 


(b) Subject to Rule 4-03 of Regulation S-X regarding 

group financial statements and the instructions below, there 
shall be filed for each majority-owned subsidiary not con- 
solidated and each 50 percent or less owned person for 
which the investment is accounted for by the equity method 
by the registrant or a consolidated subsidiary of the regis- 
trant the balance sheets which would be required if each 
such subsidiary or other person were a registrant. 


Instructions. 1. Insofar as practicable, these balance sheets 
shall be as of the same dates as those of the registrant. /f it 
is impracticable to file a balance sheet of any subsidiary not 
consolidated or 50 percent or less owned person accounted 
for by the equity method as of a date within six months 
prior to the date of filing, there may be filed in lieu thereof 
an audited balance sheet of such subsidiary or other person 
as of the end of the most recent annual or semi-annual fis- 
cal period preceding the date of filing the registration state- 
ment for which it is practicable to do so. 


2. Notwithstanding paragraph (b) and Instruction 7 of Item 
3, summarized information as to assets, liabilities and results 
of operations may be presented on an individual or group 
basis in notes to the financial statements for all subsidiaries 
not consolidated and 50 percent or less owned persons 
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accounted for by the equity method, except such subsid/- 
aries or 50 percent or less owned persons which are indi- 
vidually significant under the tests specified in Instruction 


[2] 3. Notwithstanding paragraph (b) and Instruction 2 
above and Instruction 7 of Item 3, there may be omitted 
all financial statements of any one or more unconsolidated 
subsidiaries or 50 percent or less owned persons accounted 
for by the equity method if in the aggregate (i) neither the 
registrant’s and its other subsidiaries’ investments in and 
advances to, nor their proportionate share of the total as- 
sets (after intercompany eliminations) of, such subsidiaries 
and other persons do not exceed 10 percent of the total 
assets as shown by the most recent year-end consolidated 
balance sheet; (ii) the total sales and revenues (after inter- 
company eliminations) of such subsidiaries or other persons, 
reduced to the percentages of equity interests held by the 
registrant and its subsidiaries in such subsidiaries and other 
persons, do not exceed 10 percent of the total sales and 
revenues as shown by the most recent annual consolidated 
income statement; and (iii) the registrant’s and its other 
subsidiaries’ equity in the income before income taxes and 
extraordinary items of the subsidiaries and other persons 
does not exceed 10 percent of such income of the registrant 
and consolidated subsidiaries for the most recent fiscal 
year; provided that, if such income of the registrant and 
its consolidated subsidiaries for the last fiscal year is at 
least 10 percent lower than the average of such income for 
the last five fiscal years, such average income may be sub- 
stituted in the determination. 


(c) Past Successions to Other Businesses. 


(1) If, during the period for which its income statements 
are required, the registrant has by purchase or by pooling 
of interests succeeded to one or more businesses, the 
additions, eliminations and other changes effected in the 
succession shall be appropriately set forth in a note or 
supporting schedule to the balance sheets being filed, and, 
if a purchase has been effected during the most recent fiscal 
year or in a subsequent period, pro forma statements of 
income reflecting the combined operations of the entities 
shall be furnished in columnar form for the latest fiscal 
year and any comparable interim periods. \n addition, if 
any such purchased business or businesses, singly or in the 
aggregate, had major significance in relation to the regis- 
trant, audited income statements, separate or combined as 
appropriate, for such business shall be filed for such period 
prior to the purchase as may be necessary when added to 
the time, if any, for which income statements after the 
purchase are filed to cover the equivalent of the most re- 
cent three fiscal years and the interim period specified in 
Item 3. The test of major significance shall be based on 
the tests used in the term “significant subsidiary” with 
substituted percentages (determined in comparison to the 
most recent annual consolidated financial statements of 
the registrant being filed) being utilized in relation to the 
period the businesses have been merged prior to the date 
of the registrant’s most recent audited balance sheet as 
follows: (i) for one full year or less, no substitution; (ii) 
more than one but less than two full years, 25 percent; 
and (iii) two full years or more, 45 percent. /f financial 
statements for an acquired business would not be required 
in the year of acquisition, they would not be required sub- 
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sequently. (See Release No. 33-4950 with regard to audit 
requirements for such financial statements.) 


(2) This instruction shall not apply with respect to the 
registrant’s succession to the business of any totally held 
subsidiary or to the succession of one or more businesses 
if such businesses, considered in the aggregate, would not 
meet the test of a significant subsidiary. 


(d) Future Successions to Other Businesses. 


(1) If, after the date of the most recent balance sheet filed 
pursuant to (a) above, the registrant by purchase or by 
pooling of interests succeeded or is about to succeed to one 
or more businesses or acquired or is about to acquire an 
investment in a business the investment in which is required 
to be accounted for by the equity method, there shall be 
filed for such businesses financial statements, combined if 
appropriate, which would be required if they were regis- 
tering securities on Form S-1 under the Act. In addition, to 
reflect the succession to any businesses, there shall be filed 
in columnar form (i) a balance sheet of the registrant, (ii) 
the balance sheets of the constituent businesses, (iii) the 
changes to be effected in the succession and (iv) the pro 
forma balance sheet of the registrant giving effect to the 
plan of succession. There shall also be filed pro forma 
statements of income in columnar form for the periods for 
which the results of operations of the acquired business 
would have been included in the registrant’s income state- 
ment for a pooling of interests or would have been present- 
ed on a pro forma basis for a purchase, had the succession 
occurred on the date of the latest balance sheet filed. By 

a note to the financial statements or otherwise, a brief 
explanation of the changes shall be given. 


(2) The acquisition of securities shall be deemed to be the 
acquisition of a business if such securities give control of 
the business or combined with securities already held give 
such control. 


(3) No financial statements need be filed, however, for 

any business acquired or to be acquired, or for any business 
in which an investment acquired or to be acquired is re- 
quired to be accounted for by the equity method, from a 
totally held subsidiary. In addition, the statements of any 
one or more such businesses may be omitted if the business- 
es, considered in the aggregate, would not meet the test of 
a significant subsidiary; provided that the statements of any 
business may not be omitted where any of the securities 
being registered are to be offered in exchange for securities 
representing such business or for assets of such business. 


[(c)] (e) Notwithstanding the provisions of Regulation 
S-X, no schedules other than those prepared in accordance 


with Rules 12-16, 12-27, 12-42 and 12-43 of that regu- 
lation need be furnished. 


INSTRUCTIONS AS TO EXHIBITS 
Introductory sentences and Instructions 1 to 5. (No change.) 


6. A copy of the exhibit called for by Instruction 4(d) to 
Item 3. 


Vi. Form S-11. \tems 6 and 26, the INSTRUCTIONS AS 
TO FINANCIAL STATEMENTS and the INSTRUCTIONS 
AS TO EXHIBITS are amended to read as follows. 


ltem 6. Summary of Operations. 


(a) Furnish in comparative columnar form a summary of 
operations for the registrant or for the registrant and its 
subsidiaries consolidated, or both, as appropriate, for-- 


(1) each of the last five fiscal years of the registrant (or 
for the life of the registrant and its predecessors, if less), 
and 


(2) any interim period between the end of the most re- 
cent fiscal year and the date of the most recent balance 
sheet being filed and for the corresponding interim period 
of the preceding fiscal year, and 


(3) any additional fiscal years necessary to keep the sum- 
mary from being misleading. 


Where necessary, include information or explanation of 
material significance to investors in appraising the results 
shown, or refer to such information or explanation set 
forth elsewhere in the prospectus. 


Instructions. 1. Subject to appropriate variation to con- 
form to the nature of the business or the purpose of the 
offering, the following items shall be included: rental in- 
come; mortgage interest income; management fees; 
operating expenses; real estate taxes; depreciation; interest 
expense; other income; income tax expense; income from 
continuing operations; discontinued operations, less appli- 
cable tax; income or loss before extraordinary items and 
realized gain or loss on sales of properties and investments; 
realized gain or loss on sales of properties and investments, 
less applicable tax; income before extraordinary items; 
extraordinary items, /ess applicable tax; cumulative effect 
of changes in accounting principles; and net income or 
loss. See Item 26(b). 


2. In connection with any unaudited summary for an 
interim period, a statement shall be made that all adjust- 
ments necessary to a fair presentation of the results for 
such interim period have been made. If all such adjust- 
ments are of a normal recurring nature, a statement to that 
effect shall be made; otherwise, there shall be furnished, as 
supplemental information but not as a part of the registra- 
tion statement, a letter describing in detail the nature and 
amount of any adjustments, other than normal recurring 
adjustments, entering into the determination of the results 
shown. 


3. If a period or periods reported on include operations of 
a business prior to the date of acquisition, or for other 
causes differ from reports previously issued for any period, 
the statement shall be reconciled as to revenues and net 
income in the summary or in a note thereto with the 
amounts previously reported; provided, however, that such 
reconciliations need not be made (1) if they have been made 
in filings with the Commission in prior years or (2) the 
financial statements which are being retroactively adjusted 
have not previously been filed with the Commission or 
otherwise made public. 
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4. The summary shall be prepared to show earnings apnli- 
cable to common stock. Per share earnings and distri- 
butions for each period of the summary shall also be shown. 
The basis of the computation of per share earnings and the 
status for Federal income tax purposes shall be stated, 
together with the number of shares used in the computa- 
tion. The registrant shall file as an exhibit a statements 
setting forth in reasonable detail the computation of per 
share earnings, unless the computation can be clearly 
determined from the answer to this item. 


5. (a) If debt securities are being registered, the registrant 
shall show in tabular form for each fiscal year or other 
period the ratio of earnings to fixed charges. If appropriate, 
the ratio of earnings to fixed charges for such periods shall 
also be shown on a total enterprise basis in a position of 
equal prominence with the ratio for the registrant or the 
registrant and its consolidated subsidiaries (see Accounting 
Series Release No. 122). There shall also be shown for the 
most recent fiscal year or twelve months a pro forma ratio 
of earnings to fixed charges, adjusted to give effect to (i) 
the issuance of the securities being registered, (ii) any is- 
suance, retirement or redemption of securities during such 
period, or (iii) any issuance, retirement or redemption of 
securities after, or presently proposed for one year after, 
such period. 


(b) Earnings shall be computed after all operating and 
income deductions except fixed charges and taxes based on 
income or profits and after eliminating undistributed in- 
come of unconsolidated subsidiaries and 50 percent or less 
owned persons. 


(c) The term “fixed charges” shall mean (i) interest and 
amortization of debt discount and expense and premium 
on all indebtedness; (ii) such portion of rentals as can be 
demonstrated to be representative of the interest factor in 
the particular case; and (iii) in case consolidated figures are 
used, preferred stock dividend requirements of consolidated 
subsidiaries, excluding in all cases items eliminated in con- 
solidation. 


6. If long-term debt or preferred stock is being registered, 
there shall be shown the annual interest requirements of 
such long-term debt or the annual dividend requirements 
on such preferred stock. To the extent that an issue repre- 
sents refunding or refinancing, only the additional annual 
interest or dividend requirements shall be stated. /f pre- 
ferred stock is being registered, there shall also be shown in 
tabular form for each fiscal year or other period the ratio 
of earnings to combined fixed charges and preferred divid- 
end requirements. 


7. The registrant shall file as an exhibit a statement setting 
forth in reasonable detail the computations of the ratios 
required in paragraphs 5(a) and 6. For the purpose of this 
exhibit and the pro forma ratio required in paragraph 5(a), 
an assumed maximum interest rate may be used on securi- 
ties as to which the interest rate has not yet been fixed, 
which assumed rate shall be shown. 


8. [7.] (No other change.) 


(b) If, during the period for which income statements are 
required, the registrant (i) was organized to acquire and 
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hold primarily for investment one specific property or 
group of properties, or (ii) has acquired one or more 
properties which in the aggregate are significant, or (iii) 
since the date of the latest balance sheet required has 
acquired one or more properties which in the aggregate 
are significant, the following shall be furnished with re- 
spect to such properties in addition to any summary of 
operations required by paragraph (a): 







(1) An historical summary of operations, for the period 

specified in paragraph (a), which shall exclude items not 

comparable to the proposed future operation of the pro- 
perty, such as mortgage interest, leasehold rental, depre- 

ciation, corporate expenses and Federal and state income 
taxes. Earnings per unit shall not be given in this summary. 
The three most recent fiscal years of this summary shall be 
audited. 





(2) (No change.) 


(3) If appropriate under the circumstances, there shall be 

given in tabular form for a limited number of years the 
estimated cash distribution per unit showing the portion 
thereof reportable as taxable income and the portion 
representing a return of capital together with an explan- 
ation of annual variations, if any. If taxable net income 
per unit will become greater than the cash available for 
distribution per unit, that fact and the approximate year 

of occurrence shall be stated, if significant. 


eee RRR ERE 


Item 26. Financial Statements. 


Include in the prospectus all financial statements called 4 
for by the Instructions as to Financial Statements for this 
form, except as provided in paragraphs (a) and (b) below. 


(a) All schedules to balance sheets and income statements 
may be omitted from the prospectus, except those pre- 
pared in accordance with Instruction 4 of the Instructions 
as to Financial Statements herein and the requirements 
under Rule 5-04 of Regulation S-X for schedules desig- 
nated XVI, XVII, XVIII and XIX which are applicable to 
the balance sheets and income statements included in the 
prospectus. All historical information required by Part 

E of the Instructions as to Financial Statements in Form 
S-1 may also be omitted from the prospectus. 


(b) If the statements of income and expenses and realized 
gain or loss on investments or the related statements of 
other stockholders’ equity are included in their entirety in 
lieu of the summary of operations required by Item 6, the 
statements so included need not be otherwise included in 
the prospectus or elsewhere in the registration statement. 


eee HeHHE REE 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


These instructions specify the balance sheets and statements 

of income and source and application of funds required to | 
be filed as a part of the registration statement. Regulation 

S-X governs the examination and the form and content of 

such financial statements, including the basis of consolid- é 



















ation, and prescribes the statements of retained earnings 
and other stockholders’ equity and the schedules to be 
filed. The balance sheets, income statements and the 
schedules shall be prepared in accordance with the appli- 
cable requirements of Article 5 of Regulation S-X except 
as otherwise provided in the special provisions hereunder. 
item 26 above specifies the statements which are to be 
included in the prospectus. Attention is directed to Rule 
411(b) regarding incorporation by reference of financial 
statements and to Section 10(a) (3) of the Act and Release 
No. 4936 regarding updating the financial statements in 
specified circumstances. 


A. GENERAL PROVISIONS 
1. The financial statements filed as a part of a registration 


statement on this form shall be in accordance with the 
requirements of Form S-1. 


B. SPECIAL PROVISION AS TO REAL ESTATE INVEST- 


MENT TRUSTS 


2. In lieu of the income statements required by Rule 5-03 
of Regulation S-X there shall be filed statements of income 
and expense and statements of realized gain or loss on 
investments which shall generally conform with the require- 
ments of Rules 6-04 and 6-05 of Regulation S-X. In place 
of the balance sheet caption prescribed by Rule 5-02-39 

(a) (3) of Regulation S-X there shall be shown separately 
(a) the balance of undistributed net income and (b) ac- 
cumulated net realized gain or loss on investments, and 

the statements of other stockholders’ equity shall generally 
conform to the requirements of Rule 6-07 of Regulation 
SX. 


The trust’s status as a “real estate investment trust” under 
applicable provisions of the Internal Revenue Code as 
amended shall be stated in a note referred to in the appro- 
priate statements. Such note shall also indicate briefly the 
principal present assumptions on which the trust has relied 
in making or not making provisions for Federal income 
taxes. 


C. SPECIAL PROVISIONS AS TO SCHEDULES 
3. Schedules Required to be Filed. 


Except as provided in Instruction 4 below, the schedules 
specified by Rule 5-04 of Regulation S-X shall be filed. 


4. Marketable Securities--Other Security Investments 
(Schedule 1). 


In lieu of the Schedule of Marketable Securities--Other 
Security Investments as prescribed by Rule 12-02 required 
under Schedule | there shall be filed a schedule in accor- 
dance with that prescribed by Rule 12-19. 


5, 6, and 7 (Omitted) 


[8] 5. Filing of Other Financial Statements in Certain 
Cases. 


The Commission may, upon the informal written request 
of the registrant and where consistent with the protection 





of investors, permit the omission of one or more of the 
financial statements herein required or the filing in substi- 
tution therefor of appropriate statements of comparable 
character. The Commission may also by informal written 
notice require the filing of other financial statements in 
addition to, or in substitution for, the statements herein 
required in any case where such statements are necessary 
or appropriate for an adequate presentation of the finan- 
cial condition of any person whose financial statements 
are required or whose statements are otherwise necessary 
for the protection of investors. 


INSTRUCTIONS AS TO EXHIBITS 


Introductory sentences and Instructions 1 to 12. (No 
change.) 


13. Copies of the exhibits called for by Instructions 4 and 
7 to Item 6. 


Vil. Form 10. \Item 2, the INSTRUCTIONS AS TO 
FINANCIAL STATEMENTS and the INSTRUCTIONS 
AS TO EXHIBITS are amended to read as follows. 


Item 2. Summary of Operations. 


Furnish in comparative columnar form a summary of 
operations for the registrant or for the registrant and its 
subsidiaries consolidated, or both, as appropriate, for-- 


(a) each of the last five fiscal years of the registrant (or for 
the life of the registrant and its predecessors, if less), and 


(b) any additional fiscal years necessary to keep the sum- 
mary from being misleading. 


Where necessary, include information or explanation of 
material significance to investors in appraising the results 
shown, or refer to such information or explanation set 
forth elsewhere in the registration statement. 


Instructions. 1. Subject to appropriate variation to con- 
form to the nature of the business, the following items 
shall be included: net sales or operating or other revenues; 
cost of godds sold or operating or other expenses (or gross 
profit); interest expense; income tax expense; income from 
continuing operations; discontinued operations, less appli- 
cable tax; income or loss before extraordinary items; 
extraordinary items, /ess applicable tax; cumulative effects 
of changes in accounting principles; and net income or 
loss. 


2. If a period or periods reported on include operations of 
a business prior to the date of acquisition, or for other 
causes differ from reports previously issued for any period, 
the summary shall be reconciled as to sales or revenues 
and net income in the summary or in a note thereto with 
the amounts previously reported; provided, however, that 
such reconciliations need not be made (1) if they have 
been made in filings with the Commission in prior years 
or (2) the financial statements which are being retroactive- 
ly adjusted have not previously been filed with the Com- 
mission or otherwise made public. 


3. The summary shall be prepared to show earnings appli- 
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cable to common stock. Per share earnings and dividends 
declared for each period of the summary shall be also 
shown. The basis of the computation of per share earnings 
shall be stated, together with the number of shares used in 
the computation. The registrant shall file as an exhibit a 
statement setting forth in reasonable detail the computation 
of per share earnings, unless the computation can be clearly 
determined from the answer to this item. 


4. (a) If debt securities are being registered, the registrant 
may, at its option, show in tabular form for each fiscal 
year the ratio of earnings to fixed charges. If appropriate, 
the ratio of earnings to fixed charges for such periods shall 
also be shown on a total enterprise basis in a position of 
equal prominence with the ratio for the registrant or the 
registrant and its consolidated subsidiaries (see Accounting 
Series Release No. 122). 


(b) Earnings shall be computed after all operating and in- 
come deductions except fixed charges and taxes based on 
income or profits and after eliminating undistributed in- 
come of unconsolidated subsidiaries and 50 percent or less 
owned persons. \n the case of utilities, interest credits 
charged to construction shall be added to gross income and 
not deducted from interest. 


(c) The term “fixed charges” shall mean (i) interest and 
amortization of debt discount and expense and premium 

on all indebtedness; (ii) such portion of rentals as can be 
demonstrated to be representative of the interest factor 

in the particular case; and (iii) in case consolidated figures 
are used, preferred stock dividend requirements of con- 
solidated subsidiaries, excluding in all cases items eliminated 
in consolidation. 


(d) (No change.) 


5. (No change.) 


eeegeR HEHEHE HHe REE 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


These instructions specify the balance sheets and statements 
of income and source and application of funds required to 
be filed as a part of the registration statement. Regulation 
S-X governs the examination and the form and content of 
such financial statements, including the basis of consoli- 
dation, prescribes the statements of retained earnings and 
other stockholders’ equity and the schedules to be filed. 
Attention is directed to Rules 12b-23 and 12b-36. 


If either the income or retained earnings statements re- 
quired are included in their entirety in the summary of 
operations required by Item 2, the statements so included 


need not be included elsewhere in the registration statement. 


A. STATEMENTS OF THE REGISTRANT 

1. Balance Sheets of the Registrant. 

(a) The registrant shall file an audited balance sheet as of 
the end of its most recent fiscal year unless such fiscal 


year has ended within 90 days prior to the date of filing 
the registration statement, in which case the balance sheet 
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may be as of the end of the preceding fiscal year. 


(b) If the most recent fiscal year of the registrant has 
ended within 90 days prior to the date of filing the regis- 
tration statement and the balance sheet required by para- 
graph (a) is filed as of the end of the preceding fiscal 

year, there shall be filed as an amendment to the registra- 
tion statement, within 90 days after the date of the most 
recent fiscal year, an audited balance sheet of the registrant 
as of the end of the most recent fiscal year. 


2. Statements of Income and Source and Application of 
Funds of the Registrant. 


(a) The registrant shall file audited statements of income 
and source and application of funds for each of the three 
fiscal years preceding the date of the balance sheet re- 
quired by Instruction 1 (a). 


(b) There shall be filed with each balance sheet filed pur- 
suant to Instruction 1(b) audited statements of income 
and source and application of funds of the registrant for 
the fiscal year immediately preceding the date of the 
balance sheet. 


3. Omission of Registrant’s Statements in Certain Cases. 


Notwithstanding Instructions 1 and 2, the individual fin- 
ancial statements of the registrant may be omitted if (i) 
consolidated financial statements of the registrant and 
one or more of its subsidiaries are being filed, (ii) the 
conditions specified in either of the following paragraphs 
are met, and (iii) the basis for the omission is stated in the 
list of financial statements filed under Item 18. 


(a) The registrant is primarily an operating company and 
all subsidiaries included in the consolidated financial 
statements being filed, in the aggregate, do not have 
minority equity interests and/or indebtedness to any person 
other than the registrant or its consolidated subsidiaries in 
amounts which together exceed 5 percent of the total 
assets as shown by the most recent year-end consolidated 
balance sheet. Indebtedness incurred in the ordinary course 
of business which is not overdue and which matures with- 
in one year from the date of its creation, whether evi- 
denced by securities or not, and indebtedness of subsi- 
diaries which is collateralized by the registrant by guarantee, 
pledge, assignment or otherwise are to be excluded for the 
purpose of this determination. 


(b) The registrant's total assets, exclusive of investments 
in and advances to the consolidated subsidiaries, as would 
be shown by its most recent year-end balance sheet if it 
were filed, constitute 75 percent or more of the total as- 
sets as shown by the most recent year-end consolidated 
balance sheet; and the registrant's total sales and revenues, 
exclusive of interest and dividends received from or its 
equity in the income of the consolidated subsidiaries as 
would be shown by its income statement for the most re- 
cent fiscal year if it were filed, constitute 75 percent or 
more of the total sales and revenues shown by the most 
recent annual consolidated income statement. 


B. CONSOLIDATED STATEMENTS 




















4. Consolidated Balance Sheets. 


(a) There shall be filed an audited consolidated balance 
sheet of the registrant and its subsidiaries as of the end of 
the most recent fiscal year of the registrant, unless such 
fiscal year has ended within 90 days prior to the date of 
filing the registration statement, in which case this bal- 
ance sheet may be as of the end of the preceding fiscal 
year. 


(b) If the most recent fiscal year of the registrant has 
ended within 90 days prior to the date of filing the regis- 
tration statement, and the balance sheet required by para- 
graph (a) is filed as of the end of the preceding fiscal year, 
there shall be filed as an amendment to the registration 
statement, within 90 days after the end of registrant's fiscal 
year, an audited consolidated balance sheet of the regis- 
trant and its subsidiaries as of the end of the latest fiscal 
year. 


5. Consolidated Statements of Income and Source and 
Application of Funds. 


(a) There shall be filed audited consolidated statements of 
income and source and application of funds of the regis- 
trant and its subsidiaries for each of the three fiscal years 
preceding the date of the consolidated balance sheet re- 
quired by Instruction 4(a). 


(b) There shall be filed with each balance sheet filed pur- 
suant to Instruction 4(b) audited consolidated statements 
of income and source and application of funds of the 
registrant and its subsidiaries for the fiscal year immediate- 
ly preceding the date of the balance sheet. 


C. STATEMENTS OF SUBSIDIARIES NOT CON- 
SOLIDATED AND 50 PERCENT OR LESS OWNED 
PERSONS 


6. Financial Statements of Subsidiaries not Consolidated 
and 50 Percent of Less Owned Persons. 


(a) Subject to Rule 4-03 of Regulation S-X regarding group 
financial statements and Instructions 7 and 8 below, there 
shall be filed for each majority-owned subsidiary not con- 
solidated and each 50 percent or less owned person for 
which the investment is accounted for by the equity method 
by the registrant or a consolidated subsidiary of the regis- 
trant the financial statements which would be required if 
each such subsidiary or other person were a registrant. 


(b) If the fiscal year of any subsidiary not consolidated 

or 50 percent or less owned person ends within 90 days 
before the date of filing the registration statement, or after 
the date of filing, the statements required by paragraph 

(a) may be filed as an amendment to the registration state- 
ment within 90 days after the end of such subsidiary’s or 
other person’s fiscal year. 


7. Summarized Financial Information. 


Notwithstanding Instruction 6, summarized information as 
to assets, liabilities and results of operations may be pre- 
sented on an individual or group basis in notes to the 
financial statements for a// subsidiaries not consolidated 


and 50 percent or less owned persons accounted for by the 
equity method, except such subsidiaries or 50 percent or 
less owned persons which are individually significant under 
the tests specified in Instruction 8. 


8. Omission of Statements Required by Instruction 6. 


Notwithstanding Instructions 6 and 7, there may be omit- 
ted all financial statements of any one or more unconsoli- 
dated subsidiaries or 50 percent or less owned persons ac- 
counted for by the equity method, if in the aggregate (a) 
neither the registrant’s and its other subsidiaries’ invest- 
ments in and advances to, nor their proportionate share of 
the total assets (after intercompany eliminations) of, such 
subsidiaries and other persons do not exceed 10 percent of 
the total assets as shown by the most recent year-end con- 
solidated balance sheet; (b) the total sales and revenues 
(after intercompany eliminations) of such subsidiaries or 
other persons, reduced to the percentages of equity inter- 
ests held by the registrant and its subsidiaries in such 
subsidiaries and other persons, do not exceed 10 percent of 
the total sales and revenues as shown by the most recent 
annual consolidated income statement; and (c) the regis- 
trant’s and its other subsidiaries’ equity in the income be- 
fore income taxes and extraordinary items of the subsi- 
diaries and other persons does not exceed 10 percent of 
such income of the registrant and consolidated subsi- 
diaries for the most recent fiscal year; provided that, if 
such income of the registrant and its consolidated subsi- 
diaries for the last fiscal year is at least 10 percent lower 
than the average of such income for the last five fiscal 
years, such average income may be substituted in the 
determination. 


9. Financial Statements of Affiliates Whose Securities 
Collateralize an Issue Being Registered. 


(a) For each affiliate of the registrant whose securities con- 
stitute or are to constitute a substantial portion of the 
collateral for any class of securities being registered, there 
shall be filed the financial statements that would be re- 
quired if the affiliate were a registrant. However, state- 
ments need not be filed pursuant to this instruction for 
any person whose statements are otherwise filed with the 
registration statement on an individual, consolidated or 
combined basis. 


(b) (No change.) 

D. SPECIAL PROVISIONS 

10. Reorganization of Registrant. 

(a) If during the period for which its income statements 
are required, the registrant has emerged from a reorganiza- 
tion in which substantial changes occurred in its asset, 
liability, capital shares, other stockholders’ equity or re- 
serve accounts, a brief explanation of such changes shal! 
be set forth in a note or supporting schedule to the bal- 
ance sheets filed. 

(b) (No change.) 


11. Past Successions to Other Businesses. 
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(a) If, during the period for which its income statements 
are required, the registrant has by purchase or by pooling 
of interests succeeded to one or more businesses, the addi- 
tions, eliminations and other changes effected in the suc- 
cession shall be appropriately set forth in a note or sup- 
porting schedule to the balance sheets being filed, and, if 

a purchase has been effected during the most recent fiscal 
year or in a subsequent period, pro forma statements of 
income reflecting the combined operations of the entities 
shall be furnished in columnar form for the latest fiscal 
year and any comparable interim periods. \n addition, if 
any such purchased business or businesses, singly or in the 
aggregate, had major significance in relation to the regis- 
trant, audited income statements, separate or combined as 
appropriate, for such business or businesses shall be filed 
for such period prior to the purchase as may be necessary 
when added to the time, if any, for which income state- 
ments after the purchase are filed to cover the equivalent 
of the period specified in Instructions 2 and 5 above. The 
test of major significance shall be based on the tests used 
in the term “significant subsidiary” with substituted percent- 
ages (determined in comparison to the most recent annual 
consolidated financial statements of the registrant being 
filed) being utilized in relation to the period the businesses 
have been merged prior to the date of the registrant’s most 
recent audited balance sheet as follows: (i) for one full 
year or less, no substitution; (ii) more than one but less 
than two full years, 25 percent; and (iii) two full years or 
more, 45 percent. /f financial statements for an acquired 
business would not be required in the year of acquisition 
they would not be required subsequently. (See Release 
No. 33-4950 with regard to audit requirements for such 
financial statements.) 


(b) (Omitted) 


[(c)] (b) This instruction shall not apply with respect to 
the registrant’s succession to the business of any totally 
held subsidiary or to the succession of one or more busi- 
nesses if such businesses, considered in the aggregate, 
would not meet the test of a significant subsidiary. 


12. Future Successions to Other Businesses. 


(a) If, after the date of the most recent balance sheet filed 
pursuant to Part A or B above, the registrant by purchase 
or by pooling of interests succeeded or is about to succeed 
to one or more businesses or acquired or is about to ac- 
quire an investment in a business the investment in which 
is required to be accounted for by the equity method , 
there shall be filed for such businesses financial statements, 
combined if appropriate, which would be required if they 
were registering securities under the Act. In addition, to 
reflect the succession to any businesses, there shall be filed 
in columnar form (i) a balance sheet of the registrant, (ii) 
the balance sheets of the constituent businesses, (iii) the 
changes to be effected in the succession and (iv) the pro 
forma balance sheet of the registrant giving effect to the 
plan of succession. There shall also be filed pro forma 
statements of income in columnar form for the periods for 
which the results of operations of the acquired business. 
would have been included in the registrant’s income state- 
ments for a pooling of interests or would have been pre- 
sented on a pro forma basis for a purchase, had the succes- 
sion occurred on the date of the latest balance sheet filed. 
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By a note to the financial statements or otherwise, a brief 
explanation of the changes shall be given. 





(b) (No change.) 





(c) No financial statements need be filed, however, for any 
business acquired or to be acquired, or for any business in 
which an investment acquired or to be acquired is required 
to be accounted for by the equity method, from a totally 
held subsidiary. In addition, the statements of any one 

or more businesses may be omitted if such businesses, 
considered in the aggregate, would not meet the test of a 
significant subsidiary; provided that the statements of any 
business may not be omitted where any of the securities 
being registered are to be offered in exchange for securities 
representing such business or for assets of the business. 








13. Statements of Banks and Life Insurance Companies. 


| 
| 
| 


Notwithstanding the requirements of the foregoing instruc- 
tions, financial statements filed for banks for periods end- 

ing on or before November 30, 1971 and for life insurance 
companies for periods ending on or before November 30, 

1974 need not be audited. | 


14. Registrant Not in the Production Stage. 


Notwithstanding the foregoing instructions, if the regis- 
trant falls within the terms of paragraph (b) or (c) of Rule 
5A-01 of Regulation S-X, the following statements, all of 
which shall be audited, shall be filed for the registrant and 
each of its significant subsidiaries, if any: 


| 
(a), (b) and (c) (No change.) ’ 
15. Filing of Other Financial Statements in Certain Cases. | 


The Commission may, upon the informal written request of 
the registrant and where consistent with the protection of 
investors, permit the omission of one or more of the 
financial statements herein required or the filing in substi- 
tution therefor of appropriate statements of comparable 
character. 


The Commission may also by informal written notice re- 
quire the filing of other financial statements in addition to, 
or in substitution for, the statements herein required in 
any case where such statements are necessary or appropriate 
for an adequate presentation of the financial condition of 
any person whose financial statements are required, or 
whose statements are otherwise necessary for the protec- 
tion of investors. 


E. HISTORICAL FINANCIAL INFORMATION ( 
16. Scope of Part E. 


The information required by Part E shall be furnished for 
the seven-year period preceding the period for which in- 
come statements are required to be filed as to the ac- é 
counts of each person whose balance sheet is being filed. 
The information is to be given as to all of the accounts 
specified whether they are presently carried on the books 
or not. Part E does not call for an audit but only for a 
survey or review of the accounts specified. It should not 
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be detailed beyond a point material to an investor. Infor- 
mation may be omitted, however, as to any person for 
whom equivalent information for the period has been filed 
with the Commission pursuant to the Securities Act of 
1933 or the Securities Exchange Act of 1934. 


17. Revaluation of Property. (No change.) 
18. Capital Shares. 


(a) it there were any material restatements of capital 
shares which resulted in transfers from capital share li- 
ability to other stockholders’ equity or reserve, state the 
amount of each such restatement and all related entries. 
No statement need be made as to restatements resulting 
from the declaration of share dividends. 


(b) (No change.) 
19. Debt Discount and Expense Written Off. (No change.) 


20. Premiums and Discount and Expense on Securities 
Retired. (No change.) 


21. Other Changes in Other Stockholders’ Equity. 


lf there were any material increases or decreases in other 
stockholders’ equity, other than those resulting from trans- 
actions specified above, the closing of the income ac- 

count or the declaration or payment of dividends, state 

(1) the year or years in which such increases or decreases 
were made; (2) the nature and amounts thereof, and (3) the 
accounts affected, including ad material related entries. 
Instruction 17(c) above shali also apply here. 


22. Predecessors. (No change.) 

23. Omission of Certain Information. 

(a) (No change.) 

(b) No information need be furnished hereunder as to any 
one or more unconsolidated subsidiaries for which sepa- 
rate financial statements are filed if all subsidiaries for 
which the information is so omitted, considered in the 
aggregate, would not meet the test of a significant subsi- 
diary. 

(c) (No change.) 

INSTRUCTIONS AS TO EXHIBITS 


Introductory sentences and Instructions 1 to 10. (No 
change.) 


11. Copies of the exhibits called for by Instructions 3 and 
4(d) of Item 2. 


Vill. Form 12. The INSTRUCTIONS AS TO EXHIBITS 
are amended to read as follows. 


INSTRUCTIONS AS TO EXHIBITS 


Introductory sentences and Instructions 1 to 6. (No 
change.) 


7, If the registrant files annual reports with the Federal 
Power Commission, furnish copies of the following re- 
ports and statements: 


(a) (No change.) 


(b) the registrant’s annual report to stockholders for each 
of its last three fiscal years (copies of such reports filed 
with manually signed copies of the registration statement 
shall contain manually signed reports of the independent 
accountant or accountants); 


(c) (No change.) 


(d) for each other majority-owned subsidiary and 50 per- 
cent or less owned person accounted for by the equity 
method of the registrant whose financial statements were 
not included, on either an individual or a consolidated 
basis, in the registrant’s annual report to stockholders, the 
financial statements required for such subsidiary and 50 
percent or less owned persons by the form otherwise 
appropriate for registration of securities of the registrant 
in lieu of Form 12. 


Notwithstanding the foregoing, annual reports and fin- 
ancial statements of subsidiaries and 50 percent or less 
owned persons accounted for by the equity method may 
be omitted, if in the aggregate (i) neither the registrant's 
and its other subsidiaries’ investments in and advances to, 
nor their proportionate share of the total assets (after 
intercompany eliminations) of, such subsidiaries and 

other persons do not exceed 10 percent of the total assets 
as shown by the most recent year-end consolidated 
balance sheet; (ii) the total sales and revenues (after inter- 
company eliminations) of such subsidiaries or other per- 
sons, reduced to the percentages of equity interests held by 
the registrant and its subsidiaries in such subsidiaries and 
other persons, do not exceed 10 percent of the total sales 
and revenues as shown by the most recent annual consolid- 
ated income statements; and (iii) the registrant’s and its 
other subsidiaries’ equity in the income before income 
taxes and extraordinary items of the subsidiaries and other 
persons does not exceed 10 percent of such income of the 
registrant and consolidated subsidiaries for the most re- 
cent fiscal year; provided that, if such income of the regis- 
trant and its consolidated subsidiaries for the last fiscal 
year is at least 10 percent lower than the average of such 
income for the last five fiscal years, such average income 
may be substituted in the determination. 


8. If the registrant files annual reports with the Interstate 
Commerce Commission or the Federal Communications 
Commission, furnish copies of the following reports and 
statements: 


(a), (b) and (c) (No change.) 


(d) for each majority-owned subsidiary and 50 percent or 
less owned person accounted for by the equity method of 
the registrant which does not file reports with the Federal 
Comimunications Commission or the Interstate Com- 

merce Commission and whose financial statements are not 
included on either an individual or consolidated basis in 
the annual reports filed pursuant to clause (a), (b) or (c) 
above, the financial statements (which need not be audited) 
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required for such subsidiaries and 50 percent or less owned 
persons by the form otherwise appropriate for registration 
of securities of the registrant in tieu of Form 12. 


Notwithstanding the foregoing, annual reports and financial 
statements of subsidiaries and 50 percent or less owned 
persons may be omitted pursuant to the criteria for omis- 
sion specified in Instruction 7. 


9. (No change.) 


1X. Form 8-K. |Item 2 and FINANCIAL STATEMENTS 
OF BUSINESSES ACQUIRED are amended to read as 
follows. 


Item 2. Acquisition or Disposition of Assets. 


If the registrant or any of its majority-owned subsidiaries 
has acquired or disposed of a significant amount of assets, 
otherwise than in the ordinary course of business, furnish 
the following information: 


(a) (No change.) 
(b) (No change.) 


Instructions. 1. No information need be given as to (i) 
any transaction between any person and any wholly-owned 
subsidiary of such person: i.e., a subsidiary substantially all 
of whose outstanding voting shares are owned by such 
person and/or its other wholly-owned subsidiaries; (ii) any 
transaction between two or more wholly-owned subsidia- 
ries of any person; or (iii) the redemption or other acqui- 
sition of securities from the public, or the sale or other 
disposition of securities to the public, by the issuer of 

such securities. 


2. (No change.) 
3. (No change.) 


4. An acquisition or disposition shall be deemed to involve 
a significant amount of assets (i) if the registrant’s and its 
other subsidiaries’ equity in the net book value of such 
assets or the amount paid or received therefor upon such 
acquisition or disposition exceeded 10 percent of the total 
assets of the registrant and its consolidated subsidiaries, 
(ii) if it involved the succession to or disposition of a 
business which would meet the test of a significant subsi- 
diary, or (iii) if it involved the acquisition or disposition 
of an interest in a business which would meet the test of a 
significant subsidiary and would be required to be ac- 
counted for by the equity method. 


5. (No change.) 
6. (No change.) 


eee HRHRHRH HERE 


FINANCIAL STATEMENTS OF BUSINESSES ACQUI- 
RED 


1. Businesses for Which Statements are Required. 
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The financial statements specified below shall be filed for 
any business the succession to which or the acquisition of 
an interest in which is required to be described in answer 
to Item 2 above. 


2. Statements Required. 


(a) There shall be filed a balance sheet of the business as 

of a date reasonably close to the date of acquisition. This 
balance sheet need not be audited, but if it is not audited 
there shall also be filed an audited balance sheet as of the 
close of the preceding fiscal year. 


(b) Income and source and application of funds statements 
of the business shall be filed for each of the last three full 
fiscal years and for the period, if any, between the close of 
the latest of such fiscal years and the date of the latest 
balance sheet filed. These income and source application 
of funds statements shall be audited up to the date of the 
audited balance sheet. 


(c) If the business was in insolvency proceedings imme- 
diately prior to its acquisition, the balance sheets required 
above need not be audited. In such case, the income and 
source and application of funds statements required shall 
be audited to the close of the latest full fiscal year. 


(d) (No change.) 
3. Application of Regulation S-X. 


Regulation S-X governs the examination and the form and 
content of the statements required by the preceding in- 
struction, including the basis of consolidation, and pres- 
cribes the statements of other stockholders’ equity to be 
filed. No supporting schedules need be filed. 


4. Filing of Other Financial Statements in Certain Cases. 


The Commission may, upon the informal written request of 
the registrant and where consistent with the protection of 
investors, permit the omission of one or more of the fin- 
ancial statements herein required or the filing in substitu- 
tion therefor of appropriate statements of comparable 
character. The Commission may also by informal written 
notice require the filing of other financial statements in 
addition to, or in substitution for, the statements herein 
required in any case where such statements are necessary 
or appropriate for an adequate presentation of the fin- 
ancial condition of any person whose financial statements 
are required, or whose statements are otherwise necessary 
for the protection of investors. 


X. Form 10-K. \tem 2 and the INSTRUCTIONS AS TO 
FINANCIAL STATEMENTS are amended to read as fol- 
lows. 


Item 2. Summary of Operations. 
Furnish in comparative columnar form a summary of oper- 


ations for the registrant or for the registrant and its subsi- 
diaries consolidated, or both, as appropriate, for-- 


(a) each of the last five fiscal years of the registrant (or for 
the life of the registrant and its predecessors, if less), and 


























































(b) any additional fiscal years necessary to keep the sum- 
mary from being misleading. 


Where necessary, include information or explanation of 
material significance to investors in appraising the results 
shown, or refer to such information or explanation set 
forth elsewhere in the report. 


Instructions. 1. Subject to appropriate variation to con- 
form to the nature of the business, the following items shall 
be included: net sales or operating or other revenues; cost 
of goods sold or operating or other expenses (or gross 
profit); interest expense; income tax expense; income from 
continuing operations; discontinued operations, less appli- 
cable tax; income or loss before extraordinary items; extra- 
ordinary items, /ess applicable tax; cumulative effects of 
changes in accounting principles; and net income or loss. 


2. If a period or periods reported on include operations of 
a business prior to the date of acquisition, or for other 
causes differ from reports previously issued for any period, 
the summary shall be reconciled as to sales or revenues and 
net income in the summary or in a note thereto with the 
amounts previously reported, provided, however, that such 
reconciliations need not be made (1) if they have been 
made in filings with the Commission in prior years or (2) 
the financial statements which are being retroactively 
adjusted have not previously been filed with the Com- 
mission or otherwise made public. 


3. The summary shall be prepared to show earnings appli- 
cable to common stock. Per share earnings and dividends 
declared for each period of the summary shall also be 
shown. The basis of the computation of per share earnings 
shall be stated, together with the number of shares used in 
the computation. The registrant shall file as an exhibit a 
statement setting forth in reasonable detail the computa- 
tion of per share earnings, unless the computation can be 
clearly determined from the answer to this item. 


4. (a) If debt securities are registered under Section 12 of 
the Act, the registrant may, at its option, show in tabular 
form for each fiscal year the ratio of earnings to fixed 
charges. /f appropriate, the ratio of earnings to fixed 
charges for such periods shall also be shown on a total 
enterprise basis in a position of equal prominence with the 
ratio for the registrant or the registrant and its consolidated 
subsidiaries (see Accounting Series Release No. 122). 


(b) Earnings shall be computed after all operating and in- 
come deductions except fixed charges and taxes based on 
income or profits and after eliminating undistributed in- 
come of unconsolidated subsidiaries and 50 percent or less 
owned persons. \n the case of utilities, interest credits 
charged to construction shall be added to gross income and 
not deducted from interest. 


(c) The term “fixed charges” shall mean (i) interest and 
amortization of debt discount and expense and premium 

on all indebtedness; (ii) such portion of rentals as can be 
demonstrated to be representative of the interest factor in 
the particular case; and (iii) in case consolidated figures 

are used, preferred stock dividend requirements of consolid- 
ated subsidiaries, excluding in al! cases items eliminated in 
consolidation. 


(d) (No change.) 


5. Describe any change in accounting principles or prac- 
tices followed by the registrant, or any change in the 
method of applying any such accounting principles or 
practices, which materially affected the financial statements 
being filed with the Commission for the fiscal year covered 
by the report or which is reasonably certain to affect the 
financial statements of future fiscal years. State the date of 
the change and the reasons therefor. A letter from the 
registrant's independent accountants, approving or other- 
wise commenting on the change, shall be filed as an ex- 
hibit unless previously filed. 


6. (No change.) 


ee ereeeeneee ene ee 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


These instructions specify the balance sheets and statements 
of income and source and application of funds required to 
be filed as a part of the annual report. Regulation S-X 
governs the examination and the form and content of such 
financial statements, including the basis of consolidation, 
and prescribes the statements of retained earnings and 

other stockholders’ equity and the schedules to be filed. 
Attention is directed to Rules 12b-23 and 12b-36. (See 
Release 34-9083.) 


If either the income or retained earnings statements re- 
quired are included in their entirety in the summary of 
operations required by Item 2, the statements so included 
need not be otherwise included in the annual report. 


1. Statements of the Registrant. 


(a) There shall be filed for the registrant, in comparative 
columnar form, audited balance sheets as of the end of the 
last two fiscal years and audited statements of income and 
income and source and application of funds for such fiscal 
years. 


(b) Notwithstanding paragraph (a), the individual financial 
statements of the registrant may be omitted if (1) consolid- 
ated financial statements of the registrant and one or more 
of its subsidiaries are being filed, (2) the conditions speci- 
fied in either of the following paragraphs are met, and (3) 
the basis for the omission is stated in the list of financial 
statements filed under Item 10. 


(i) The registrant is primarily an operating company and 
all subsidiaries included in the consolidated financial state- 
ments being filed, in the aggregate, do not have minority 
equity interests and/or indebtedness to any person other 
than the registrant or its consolidated subsidiaries in 
amounts which together exceed 5 percent of the total as- 
sets as shown by the most recent year-end consolidated 
balance sheet. Indebtedness incurred in the ordinary course 
of business which is not overdue and which matures within 
one year from the date of its creation, whether evidenced 
by securities or not, and indebtedness of subsidiaries which 
is collateralized by the registrant by guarantee, pledge, as- 
signment or otherwise are to be excluded for the purpose 
of this determination. 






SEC DOCKET/187 




















(ii) The registrant’s total assets, exclusive of investments 
in and advances to its consolidated subsidiaries, as would 
be shown by its most recent year-end balance sheet if it 
were filed, constitute 75 percent or more of the total as- 
sets as shown by the most recent year-end consolidated 
balance sheet; and the registrant’s total sales and revenues, 
exclusive of interest and dividends received from or its 
equity in the income of the consolidated subsidiaries, as 
would be shown by its income statement, for the most 
recent fiscal year if it were filed, constitute 75 percent or 
more of the total sales and revenues shown by the most 
recent annual consolidated income statements. 


2. Consolidated Statements. 


There shall be filed for the registrant and its subsidiaries, in 
comparative columnar form, audited consolidated balance 
sheets as of the end of the last two fiscal years of the regis- 
trant and audited consolidated statements of income and 
source and application of funds for such fiscal years. 


3. Financial Statements of Subsidiaries not Consolidated 
and 50 Percent or Less Owned Persons. 


(a) Subject to Rule 4-03 of Regulation S-X regarding group 
financial statements and Instructions 4 and 5 below, there 
shall be filed for each majority-owned subsidiary of the 
registrant not consolidated and each 50 percent or less 
owned person for which the investment is accounted for by 
the equity method by the registrant or a consolidated subsi- 
diary of the registrant the financial statements which would 
be required if each such subsidiary or other person were a 
registrant. 


(b) If the fiscal year of any subsidiary not consolidated or 
50 percent or less owned person ends within 90 days be- 
fore the date of filing the annual report, or after the date of 
filing, the financial statements required by paragraph (a) 
may be filed as an amendment to the report within 90 days 
after the end of such subsidiary’s or other person’s fiscal 
year. 


4. Summarized Financial Information. 


Notwithstanding Instruction 3, summarized information as 
to assets, liabilities and results of operations may be pre- 
sented on an individual or group basis in notes to the fin- 
ancial statements for a// subsidiaries not consolidated and 
50 percent or less owned persons accounted for by the 
equity method, except such subsidiaries or 50 percent or 
less owned persons which are individually significant under 
the tests specified in Instruction 5. 


5. Omission of Financial Statements Required by Instruc- 
tion 3. 


Notwithstanding Instructions 3 and 4, there may be omit- 
ted all financial statements of any one or more unconsolid- 
ated subsidiaries or 50 percent or less owned persons ac- 
counted for by the equity method, if in the aggregate (a) 
neither the registrant’s and its other subsidiaries’ invest- 
ments in and advances to, nor their proportionate share 

of the total assets (after intercompany eliminations) of, 
such subsidiaries and other persons do not exceed 10 
percent of the total assets as shown by the most recent 
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consolidated balance sheet; (b) the total sales and re- 
venues (after intercompany eliminations) of such subsi- 
diaries or other persons, reduced to the percentages of 
equity interests held by the registrant and its subsidiaries 
in such subsidiaries and other persons, do not exceed 10 
percent of the total sales and revenues as shown by the 
most recent annual consolidated income statement; and 
(c) the registrant's and its other subsidiaries’ equity in the 
income before income taxes and extraordinary items of 
the subsidiaries and other persons does not exceed 10 
percent of such income of the registrant and consolidated 
subsidiaries for the most recent fiscal year; provided that, 
if such income of the registrant and its consolidated subsi- 
diaries for the last fiscal year is at least 10 percent lower 
than the average of such income for the last five fiscal 
years, such average income may be substituted in the 
determination. 


6. Financial Statements of Affiliates whose Securities are 
Pledged as Collateral. (No other change.) 


7. Statements of Banks and Life Insurance Companies. 


Notwithstanding the requirements of the foregoing instruc- 
tions, financial statements filed for banks for periods ending 


on or before November 30, 1971 and for life insurance com- 


panies for periods ending on or before November 30, 1974 
need not be audited. 


8. Registrants Not in the Production Stage. 


(a) Notwithstanding the foregoing instructions, if the 
registrant falls within the terms of paragraph (b) or (c) of 
Rule 5A-01 of Regulation S-X, the following statements, 
all of which shall be audited except as provided in (b) 
below, shall be filed for the registrant and each of its 
significant subsidiaries, if any: 


(i) The statements specified in Rules 5A-02, 5A-03, 5A-04, 
5A-05 and 5A-07 shall be filed in comparative columnar 
form, as of the end of the last two fiscal years; and 


(ii) The statements of cash receipts and disbursements 
specified in Rule 5A-06 shall be filed, in comparative 
columnar form, for such fiscal years. 


(b) The financial statements prescribed in (a) above need 
not be audited if all of the following conditions are met 
by the registrant and each of its significant subsidiaries, if 
any: 


(i), (ii), (iii) and (iv) (No change.) 


(v) No exchange upon which the shares are listed, or 
governmental authority having jurisdiction, requires the 
furnishing to it, or the publication of, audited financia! 
statements. 


9. Filing of Other Financial Statements in Certain Cases. 


The Commission may, upon the informal written request 
of the registrant and where consistent with the protection 
of investors, permit the omission of one or more of the 

financial statements herein required or the filing in substi- 
tution therefor of appropriate statements of comparable 




































~ = © f= os & 


—_ 


Tr 


— 












character. The Commission may also by informal written 
notice require the filing of other financial statements in 
addition to, or in substitution for, the statements herein 
required in any case where such statements are necessary or 
appropriate for an adequate presentation of the financial 
condition of any person whose financial statements are 
required, or whose statements are otherwise necessary for 
the protection of investors. 


Xl. Form 11-K. The INSTRUCTIONS AS TO FINANCIAL 
STATEMENTS are amended to read as follows. 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


Furnish an audited statement of financial condition of the 
plan as of the end of the last fiscal year of the plan and an 
audited statement of income and changes in plan equity of 
the plan for the fiscal year. These statements shall be pre- 
pared and audited in accordance with the applicable pro- 
visions of Regulation S-X and shall be accompanied by the 
schedules specified in Rule 6-34 of that regulation. 


XIl. Form 12-K. The INSTRUCTIONS AS TO EXHIBITS 
are amended to read as follows. 


INSTRUCTIONS AS TO EXHIBITS 


Introductory sentences and Instructions 1 to 3. (No 
change.) 


4. If the registrant files annual reports with the Federal 
Power Commission, the following reports and statements 
shall be filed: 


(a) (No change.) 

(b) The registrant’s annual report to stockholders for its 
last fiscal year (copies of such report filed with manually 
signed copies of the report on this form shall contain 
manually signed reports of the independent accountant or 
accountants); 


(c) (No change.) 


(d) For each other majority-owned subsidiary and 50 per- 


~ cent or less owned person accounted for by the equity 


method of the registrant whose financial statements were 
not included, on either an individual or a consolidated basis, 
in the registrant’s annual report to stockholders, the fin- 
ancial statements required for such subsidiaries and 50 per- 
cent or less owned persons by the form otherwise appro- 
priate for an annual report by the registrant to the Securi- 
ties and Exchange Commission in lieu of Form 12-K. 


Notwithstanding the foregoing, annual reports and financial 
statements of subsidiaries and 50 percent or less owned 
persons accounted for by the equity method may be omit- 
ted, if in the aggregate (i) neither the registrant's and its 
other subsidiaries’ investments in and advances to, nor 
their proportionate share of the total assets (after inter- 
company eliminations) of, such subsidiaries and other per- 
sons do not exceed 10 percent of the total assets as shown 
by the most recent year-end consolidated balance sheet; 
(ii) the total sales and revenues (after intercompany eli- 
minations) of such subsidiaries or other persons, reduced 





to the percentages of equity interests held by the registrant 
and its subsidiaries in such subsidiaries and other persons, 
do not exceed 10 percent of the total sales and revenues 
as shown by the most recent annual consolidated income 
statement; and (iii) the registrant’s and its other subsi- 
diaries’ equity in the income before income taxes and 
extraordinary items of the subsidiaries and other persons 
does not exceed 10 percent of such income of the regis- 
trant and consolidated subsidiaries for the most recent 
fiscal year; provided that, if such income of the registrant 
and its consolidated subsidiaries for the last fiscal year is 
at least 10 percent lower than the average of such income 
for the last five fiscal years, such average income may be 
substituted in the determination. 


5. If the registrant files annual reports with the Interstate 
Commerce Commission or the Federal Communications 
Commission, the following reports and statements shall be 
filed: 


(a), (b) and(c) (No change.) 


(d) For each majority-owned subsidiary and 50 percent or 
less owned person accounted for by the equity method of 
the registrant which does not file reports with the Federal 
Communications Commission or the Interstate Commerce 
Commission and whose financial statements are not inclu- 
ded on either an individual or consolidated basis in the 
annual reports filed pursuant to clause (a), (b) or (c) above, 
the financial statements (which need not be audited) 
required for such subsidiaries and 50 percent or less owned 
persons by the form otherwise appropriate for an annual 
report by the registrant to the Securities and Exchange 
Commission in lieu of Form 12-K. 


Notwithstanding the foregoing, annual reports and financial 
statements of subsidiaries and 50 percent or less owned 
persons may be omitted pursuant to the criteria for omis- 
sion specified in Instruction 4. 


6. (No change.) 


7. Astatement shall be filed describing any change in ac- 
counting principles or practices followed by the registrant, 
or any change in the method of applying any such ac- 
counting principles or practices which materially affected 
the financial statements being filed with the Commission 
pursuant to Instruction 4 or 5 for the fiscal year covered 
by the report or which is reasonably certain to materially 
affect the financial statements of future fiscal years. State 
the date of the change and the reasons therefor. A letter 
from the registrant’s independent accountants, approving 
or otherwise commenting on the change, shall be filed as a 
part of the exhibit un/ess previously filed. 


XIIl. Form U5S. The INSTRUCTIONS AS TO FIN- 
ANCIAL STATEMENTS are amended to read as follows. 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 
1. Consolidating Statements. 
(a) There shall be filed for each registered holding com- 


pany in the system a consolidating balance sheet as of the 
end of the calendar year and consolidating statements of 


SEC DOCKET/189 





income, source and applications of funds, and retained 
earnings and other stockholders’ equity for the calendar 
year. These consolidating statements shall set forth the 
individual statements of the parent company and each subsi- 
diary included in the consolidation as well as the elimin- 
ation adjustments and the consolidated statements. Where 
any holding company system includes more than one regis- 
tered holding company, separate consolidating statements 
shall be filed for each subsidiary registered holding company 
and its subsidiaries; and, if such subsidiary holding company 
is included in consolidation with its parent, the consolidated 
statements of such subsidiary holding company shall be 
shown in the consolidating statemtns of the top registered 
holding company. 


(b) Consolidating statements shall be prepared in accord- 
ance with the requirements of Regulation S-X which governs 
the examination and the form and content and the basis of 
consolidation of the financial statements and prescribes the 
statements of retained earnings and other stockholders’ 
equity and the schedules to be filed. The individual cor- 
porate and consolidated statements, included in the con- 
solidating statements, of the top registered holding company 
and of each other system company filing this report pur- 
suant to Section 13 or 15(d) of the Securities Exchange 
Act of 1934 shall be audited in accordance with Regu- 
lation S-X. Separate notes supporting individual statements 
of a system company may be omitted if the required 
information is separately set forth in the notes supporting 
the consolidated statements of its parents. Such notes may 
also be omitted, except in the case of a system company 
filing this report pursuartt to Section 13 or 15(d) of the 
Securities Exchange Act of 1934, if all companies for 
which notes are omitted pursuant to this sentence, con- 
sidered in the aggregate as a single company, would not 
constitute a significant subsidiary (as defined in Regu- 
lation S-X) of the top registered holding company. If any 
financial statement required to be audited or supported by 
notes herein has been filed with the Commission in audited 
form pursuant to any act administered by it, the require- 
ments of this form as to such audit or as to such supporting 
notes may be satisfied by incorporating such statement by 
reference, provided the written consent of the independent 
accountant to such incorporation is filed as a part of this 
report. 


(c) For the purposes of this form, however, only the follow- 


ing schedules specified in Rule 5-04 of Regulation S-X need 
be filed, to the extent required by that regulation: 


(i) In support of the corporate and consolidated financial 
statements (included in such consolidating statements) of 
the top registered holding company, all required schedules 
except Schedules II, III, IV, X, XVII and XVIII; and 


(ii) In support of the financial statements (included in such 
consolidating statements) of each subsidiary company, 
which files this report pursuant to Section 13 or 15(d) of 
the Securities Exchange Act of 1934, all required schedules, 
except Schedules II, Ill, IV, X, XVII and XVIII; provided 
that any schedule of a subsidiary company may be omitted 
if the information required is set forth separately in the 
consolidated schedules of its parent or elsewhere in the 
financial statements or in the answers to any of the items 
of the form. 
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The schedules shall be examined by the independent ac- 
countant. Any required schedule may be incorporated by 
reference to any prior filing under any act administered 
by the Commission; provided that at least one copy of 
such prior filing has been filed with, or is simultaneously 
filed with, each securities exchange on which any security 
of the particular system company is listed and registered; 
and provided further that the written consent of the ac- 
countant to such incorporation is filed as part of this re- 
port. If the information required in any schedule of any 
system company is contained in any schedule or schedules 
of such company’s report to the Federal Power Com- 
mission, duplicates of such schedules with appropriate 
references may be used to satisfy the requirements of this 
form. 


(d) (No change.) 


(e) The elimination adjustments supporting each con- 
solidating statement shall be in detail (not net) showing 
the adjustments pertaining to each company included in 
the consolidation and shall be accompanied by an expla- 
nation in sufficient detail to reveal clearly the nature of 
each such adjustment. 


2. Other Statements. 


Comparable corporate statements shall be filed for any 
subsidiary company in the holding company system not 
included in the consolidating statements required above. 
Such corporate statements need not be prepared and 
audited in accordance with the requirements of Regulation 
S-X except where the company is a significant subsidiary 
and a majority-owned subsidiary as defined in Regulation 
S-X. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 10750/April 22, 1974 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities Ex- 
change Act of 1934 (Exchange Act) against John L. Col- 
mar, Jr. (Colmar). 


The proceedings are based upon allegations of the Com- 
mission’s staff that Colmar in 1971 sold approximately 
66,000 shares of common and Class A common stock of 
Universal Telephone, Inc. (UTI) in violation of the anti- 
fraud provisions of the Securities Act of 1933 and certain 
of the anti-fraud provisions of the Exchange Act by reason 
of alleged false and misleading representations concerning, 
among other things, current and prospective values of the 
two classes of UTI stock, current and prospective earnings 
of UTI, and UTI plans for a stock split. 


A hearing will be scheduled by further order to take evi- 
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dence on the staff allegations and to afford the re- 
spondent an opportunity to offer any defenses thereto, for 
the purpose of determining whether the allegations are true 
and, if so, whether any action of a remedial nature should 
be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10751/April 23, 1974 


NOTICE OF PUBLIC HEARING ON INTRA-MEMBER 
COMMISSION RATE SCHEDULES OF REGISTERED 
NATIONAL SECURITIES EXCHANGES 


The Securities and Exchange Commission today announced 
that a public investigatory hearing, ordered pursuant to 

the Commission's authority under the Securities Exchange 
Act of 1934 ("Exchange Act”), including, but not limited 
to, Exchange Act Section 21(a), 15 U.S.C. Section 78u(a), 
will be held beginning May 29, 1974 to receive oral and 
written comments, views and data concerning whether any 
changes should be made in the rules, policies, practices and 
procedures of registered national securities exchanges pre- 
scribing minimum rates of commission for business per- 
formed by one member for another ("intra-member rates”). 
The hearing will convene at 10 a.m., Wednesday, May 29, 
1974, in Room 776 at the Commission’s headquarters, 

500 North Capitol Street, Washington, D. C. 20549. 


In Exchange Act Release No. 10383 (September 11, 1973), 
the Commission announced its determination not to object 
to the proposal of the New York Stock Exchange, Inc. 
(“NYSE”) to increase by 10 percent its fixed commission 
rates on non-member orders ranging in size from $100 to 
$5,000, and by 15 percent on non-member orders ranging 
in size from $5,001 to $300,000. The Commission also 
announced in that Release that it would initiate action to 
terminate the fixing of commission rates by securities ex- 
changes after April 30, 1975 if the exchanges have not 
amended their rules to effect such termination by that date 
and that, in order for the rate increase to continue from 
April 1, 1974 through April 30, 1975, the NYSE should 
adopt a program of rule changes, effective on or before 
April 1, 1974, which (a) eliminate that portion of NYSE 
Rule 383 prohibiting member firms from charging their 
customers commission rates exceeding the NYSE’s com- 
mission rate schedule and (b) permit members to engage 
ina limited but adequate experiment in competitive com- 
mission rates. These conclusions were applied also to every 
exchange which adopted, and desired to continue in effect, 
the 10 percent and 15 percent commission rate increases. 

In Exchange Act Release No. 10560 (December 14, 1973), 
the Commission requested the exchanges to initiate timely 
development of such a program of rule changes. 


Ina letter dated February 7, 1974, the NYSE submitted to 
the Commission proposed amendments to its constitution 
and rules to rescind Rule 383, to provide for competitive 
commissions on both member and non-member orders of 
$2,000 or less and to rescind the prohibition against 
charging commissions exceeding minimum rates. By letter 
dated February 21, 1974, the NYSE modified its proposal 


by withdrawing those of its proposed amendments which 
would have subjected intramember commission rates to 
competition on orders of $2,000 or less. 


In its letter, the NYSE also stated the following: 


The Exchange does not believe, however, that it is neces- 
sary to amend those provisions of the Constitution dealing 
with floor brokerage and clearance (Article XV, Sections 
2(b) and 2(c)) in order to provide the experimentation 
sought by the Commission in its letter of December 14, 
1973. No study has been made of the likely impact in the 
intra-member competitive rates, but quite clearly this 
impact might be unexpectedly severe on those members 
and member organizations which are largely dependent on 
these floor brokerage and clearance rates. A serious ero- 
sion in floor brokerage income could have a harmful im- 
pact on the essential market making function of specialists. 


The Board of Directors is not aware that there has been any 
meaningful accumulation of data on a industry wide basis 
as to the possible impact of negotiated intra-member rates. 
Because of the importance of this question with regard to 
the restructuring of the industry, the Board of Directors 
urges the Commission to conduct a public investigation 

of this matter pursuant to Section 21 of the Securities Ex- 
change Act of 1934. This procedure would enable all 
interested parties to be heard and should provide the ex- 
sential information needed to make an appropriate deter- 
mination of this question. The Board urges that this pro- 
cedure be initiated promptly so that it be completed well 
in advance of April 30, 1975. 


In Securities Exchange Act Release No. 10670 (March 7, 
1974), the Commission responded to the NYSE’s modified 
proposals, stating: 


Pending further study of, and solicitation of the public's 
views and comments on, the question whether the reten- 
tion of your current rules fixing intramember rate charges 
for orders not exceeding $2,000 prevents the adequate 
experiment with limited price competition in which we 
previously indicated the exchanges should engage, we will 
not raise any objection if the NYSE should effect the rate 
proposals set forth in its letter of February 21. If the Com- 
mission determines, as a result of its study of the matter, 
that exchange experiments with limited price competition 
should be broadened to encompass intramember rates, 

we expect that you promptly will implement any necessary 
rule and constitutional changes. 


Somewhat similar statements respecting intra-member 

rates were received from, and corresponding replies were 
sent to, other stock exchanges in connection with their pro- 
posals to implement, by April 1, 1974, the same limited 
experiment in competitive commission rates. 


Interested persons who desire to appear or to submit 
written comments, views or data in this matter may wish 
to review materials submitted in the investigatory hearings 
conducted by the Commission in 1970 and 1971 con- 
cerning the reasonableness of, and the need for, minimum 
intra-member rates. These materials are contained in the 
following documents, which are available for inspection in 
the Commission’s Public Reference Section, Room No. 


SEC DOCKET/191 








6101, 1100 “L” Street, N.W., Washington, D. C. 20005 
(copies of the hearing transcripts listed below may also be 
available in the Commission’s regional offices): 


Hearing Transcripts 


In the matter of Commission Rate Schedules of Registered 
National Securities Exchanges. 


File No. 4-144-1-17, July 20, 1970, 
Pages 5996-6037 


File No. 4-144-1-18, July 21, 1970, 
Pages 6188-6199 and Pages 6205-6208 


File No. 4-144-1-22, July 12, 1971, 
Pages 7279-7295 


File No. 4-144-1-22, July 13, 1971, 
Pages 7551-7586 and Pages 7594-7597 


File No. 4-144-1-22, July 14, 1971, 
Pages 7599-7606 and Pages 7622-7625. 


Exhibits 


In the matter of Commission Rate Schedules of Registered 
National Securities Exchanges. 


File No. 4-144-1-10 (NYSE) 
Exhibit 29-A-”Report on New Commission 
Rate Schedule” dated July 13, 1970, Pages 19-20 


File No. 4-144-1-14 (NYSE) 

Exhibit 71-1-"Report on New Minimum Com- 
mission Rate Schedule” dated July 12, 1971, Pages 
21-26. 


The purpose of the hearing is to gather comments, views 
and data concerning whether the initiation in the near 
future of a limited experiment in competitive intra-member 
rates of commission on orders not exceeding $2,000 would 
cause substantial and irreparable harm to floor brokers or 
to the market-making function of specialists, and whether 
it is necessary or appropriate in the public interest or for 
the protection of investors for exchanges to maintain any 
prescribed schedules of intra-member rates of commission. 
it will be necessary, if such schedules of intra-member rates 
are to be retained, for the Commission to have a basis upon 
which to judge the reasonableness of such rates. The 
following questions are intended to elicit such information. 
Persons who wish to offer oral or written statements for 
the record of the hearing are invited to comment on the 
following questions and other matters related to intra- 
member rates. 


(1) What reason is there to conclude that an experiment 
until April 30, 1975 in competitive intra-member rates for 
orders not exceeding $2,000 would cause substantial and 
irreparable harm to floor brokers or to the market-making 
function of specialists? If members without their own 
floor brokers ("off-floor members”) are competitively dis- 
advantaged as against vertically-integrated members (/.e., 
members having their own floor brokers) by the present 
fixing of intra-member rates (see question (12)), will 
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permitting fixed intra-member rates on orders not exceed- 
ing $2,000 during the period of experimentation with 
competitive non-member rates on such transactions, ex- 
acerbate the competitive disadvantage of off-floor members 
or, as between off-floor members and vertically-integrated 
members, cause statistically biased results respecting com- 
petitive non-member rates? 


(2) Are intra-member rate schedules for (a) clearance 
services or (b) floor brokerage services necessary or appro- 
priate for the protection of investors, or to insure fair 
dealing in securities traded upon an exchange, or to insure 
fair administration of an exchange? 


(3) Assuming it is necessary or appropriate to have intra- 
member rate schedules for clearance functions, should 
such rates be higher than the clearing fees charged by a 
clearing corporation for direct mail clearance? Should 
they be different for orders effected for the member's own 
account than for orders effected by such member for other 
persons? (Compare Sections 2(b) and 4 of Art. XV of the 
NYSE Constitution.) 


(4) Should intra-member rate schedules for execution be 
applicable to 


(a) orders left with specialists (or, in the case of the 
Chicago Board Options Exchange, board brokers), 


(b) services provided by a floor broker not acting as a 
specialist, or 


(c) both? 


(5) Should intra-member rate schedules for floor broker- 
age be different for different types of orders (e.g., 

market orders, limited price orders, percentage orders, not- 
held orders)? 


(6) Should a member who provides execution and clear- 
ance services for other members and for non-member 
brokers be prohibited from lowering its prices if it believes 
such action is necessary to retain the business it receives 
from correspondents? 


(7) Assuming it is necessary or appropriate for exchanges 
to retain intra-member rate schedules for floor brokerage, 
what standards should be used to determine their reason- 
ableness? Please answer the following questions separately 
for (a) floor brokers not acting as specialists and (b) special- 
ists, and explain whether your answers would differ depend- 
ing on whether the intra-member rate schedules would 
provide for a minimum rate with no maximum, a fixed 
rate which is both a minimum and a maximum, or a maxi- 
mum rate with no minimum: 


(i) What expenses should be allowable in determining floor 
brokerage rates? 


(ii) Should rate of return on investment be the standard 
used to determine the reasonableness of levels of profit- 
ability? If so, what should be the base of the rate of 
return, /.e., equity capital or equity and debt capital? 


(iii) What rate(s) of return should be allowed? 
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(iv) In order to provide excess floor brokerage capacity (if 
that is needed), must rates for floor brokerage be more than 
“economic cost-remunerative” (cover more than costs plus 
reasonable profit), or, absent such subsidy, would the num- 
ber of available floor brokers increase quickly enough to 
accommodate sudden increases in demand? If excess capa- 
city for floor brokerage services is needed, how much is 
needed and can it be supplied at lower cost by the automa- 
tion of certain types of orders? 


(v) Do intra-member rate schedules for floor brokerage 
which are more than economic cost-remunerative, or which 
compensate for maintaining excess capacity, unduly inhibit 
the automation of floor brokerage services? 


(vi) Can costs and capital of non-specialist floor brokers be 
allocated among agency activities and their other activities? 
If so, how? If a member engages generally in the securities 
business in addition to providing floor brokerage services, 
should costs and capital be allocated between floor broker- 
age done for that member’s own organization and that done 
for other member organizations? 


(vii) Can costs and capital of specialists be allocated among 
specialists’ broker functions, dealer functions and their other 
activities? 


(viii) Should the standards for measuring the reasonableness 
of costs and rates of return differ in formulating intra-mem- 
ber rate schedules for specialists and for floor brokers? 


? 
(8) If exchanges are to retain schedules of intra-member 
rates of commission for specialists, 


(a) should the specialist receive all or part of the intra-mem- 
ber rate for floor brokerage when he acts as broker with 
respect to an order left on his book? (Compare NYSE Con- 
stitution Art. XV, Section 2(c), which provides for payment 
of the full intra-member floor brokerage rate on that ex- 
change to the specialist when he acts as broker for an order 
left with him, and American Stock Exchange, Inc. (““Amex’’) 
Constitution Art. VI, Section 2(c), which provides under 
similar circumstances for payment of approximately 3/4 of 
the intra-member rate for floor brokerage to the specialist, 
leaving approximately 1/4 for retention by the floor bro- 
ker.) 


(b) should the answer to (a) differ if the specialist acts as 
dealer with respect to such an order? (Compare the above 
NYSE and Amex constitutional provisions with Midwest 
Stock Exchange Article XXVIII, Rule 22.) 


(9) Should intra-member rates paid to specialists on orders 
left with them be more than economic cost-remunerative in 
order to subsidize the specialist’s dealer obligation? If so, 
can the amount of subsidy be calculated (and periodically 
adjusted) to do no more than subsidize the dealer obligation 
to the extent such a subsidy is required? 


(10) (a) Assuming that the quality of specialists’ dealer 
performance can be objectively evaluated, 


(i) should floor brokerage income from the execution of 
orders left with all specialists on an exchange be pooled and 
then allocated by the exchange to specialists on the basis of 


performance? 


(ii) if there is no pooling of floor brokerage income, should 
an exchange structure its schedule of rates so that a high- 
rated specialist would receive a larger portion of the floor 
brokerage income from orders left with him than he would 
if he were low-rated? 


(iii) if there is no pooling of floor brokerage income and no 
differentiation in the amounts paid to specialists on the 
basis of their ratings, should an exchange reallocate stocks 
among specialists from time to time to reinforce high stand- 
ards of specialist performance? 


(iv) to what extent, if any, should any allocation of pooled 
floor brokerage income, or differentiation in amounts paid 
to specialists on the basis of their ratings, or, periodic real- 
location of stocks, take into account a specialist’s profitabil- 
ity, or lack thereof, in addition to his dealer performance 
rating? 


(v) to what extent, if any, should any allocation of pooled 
floor brokerage income, or differentiation in amounts paid 
to specialists on the basis of their ratings, or periodic real- 
location of stocks be designed to achieve a subsidy of 
specialists’ dealer activity in less profitable stocks? 


(c) Could a prescribed intra-member rate for specialists’ 
floor brokerage services which included an amount intended 
to subsidize the specialists’ dealer functions meet the test of 
reasonableness if the quality of specialists’ dealer perform- 
ance cannot be objectively evaluated? 


(11) (a) Does assignment by an exchange of the book to 
one specialist confer an undue competitive advantage upon 
him over other market makers on and off such exchange 
who would be willing to share the specialist’s dealer obli- 
gations if they participated in his subsidy? 


(b) If liquidity with depth is provided by competing market 
makers on or off an exchange (other than the exchange 
specialist) and the exchange retains intra-member rates for 
specialists which include a subsidy, 


(i) should provision be made for such other market makers 
to receive a portion of the subsidy, and should the answer 
depend upon whether they supply such liquidity with depth 
for competitive reasons, or pursuant to their assumption of 
affirmative obligations; or 


(ii) should each such market maker (including the specialist) 
have his own book and corresponding subsidy? If so, 
under what conditions? 


(12) Do intra-member rates which are more than economic 
cost-remunerative place off-floor members at a competitive 
disadvantage as against vertically-integrated members? If 
intra-member rates on limit orders left with specialists are 
not to be merely economic cost-remunerative but, as a 
matter of policy, are to include a subsidy for the specialist's 
market-making function, can intra-member rates for floor 
brokerage be the same for floor brokers as for specialists 
without competitively disadvantaging off-floor members? 


(13) Assuming that the specialist’s dealer function should 
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be subsidized through intra-member rates on orders left with 
specialists and that excess floor brokerage capacity should 
be subsidized through separate intra-member rates for floor 
brokerage, will each of these assumed needs result in identi- 
cal intra-member rates for specialists’ agency services and 
for floor brokers’ services? If the two have different costs 
or capital requirements, should exchange-mandated intra- 
member rates for agency services nevertheless be the same? 
If the intra-member were to be different for agency services 
provided by specialists and floor brokers, or were to be pre- 
scribed in the case of one but not the other, would this 
produce results inconsistent with the protection of investors, 
fair dealing or fair administration of the exchange? 


(14) Various securities exchanges impose charges and fees, 
payable by one member to another member, for services 
other than traditional floor brokerage and clearance. For 
example, when a market-maker member on the PBW Stock 
Exchange, Inc. effects a principal transaction in one of the 
stocks in which he is registered with that exchange as an 
alternate specialist, he must pay 1 cent per share to the 
regular specialist in that stock (Rule 459). Gn the Midwest 
Stock Exchange, Incorporated a member (who is not a 
specialist) who deals as principal with another member is en- 
titled to receive from that other member a fee equal to the 
rate of floor brokerage (Art. XXVIII, Rule 22). Are such 
required fees and charges necessary or appropriate? What 
standards should be used to determine the reasonableness 
of such fees and charges? 


Persons who wish to appear at the hearing are requested to 
notify the hearing officer, William E. Toomey, Room 632, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549, telephone number (202) 
755-1240, as soon as possible. 


Persons intending to appear should file 25 copies of the text 
of their prepared oral statements with the hearing officer 48 
hours prior to their appearance and are invited to make ad- 
ditional copies of their statements available at the time of 
their appearance for the benefit of the press and all other 
interested persons. 


Persons wishing to submit written statements for the Com- 
mission’s consideration, in lieu of appearing personally, 
should file 25 copies thereof no later than June 14, 1974. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10752/April 23, 1974 


The Securities and Exchange Commission has issued a notice 
giving interested persons until May 5 to request a hearing on 
applications of the following exchanges for unlisted trading 
privileges in the common stocks of the specified companies: 
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PACIFIC STOCK EXCHANGE, INC. 
Thiokol Corporation (Virginia) 


PBW STOCK EXCHANGE, INC. 
Atlas Consolidated Mining & Development Corporation 


MIDWEST STOCK EXCHANGE, INC. 
lowa Public Service Co. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10753/April 24, 1974 


Admin. Proc. File No. 3-4377 
In the Matter of 


L. E. CRANFORD 

doing business as 

NASHVILLE SECURITIES COMPANY 
4012 Hillsboro Road 

Nashville, Tennessee 

(8-15192) 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, L. E. Cranford, doing business as Nashville 
Securities Company (‘‘registrant’’), a registered broker- 
dealer, has submitted an offer of settlement. Solely for the 
purpose of these and any other proceedings pursuant to 
specified provisions of the Exchange, Securities Investor 
Protection, Investment Advisers, and Investment Company 
Acts, and without admitting or denying the allegations of 
the order for proceedings, registrant consents to findings of 
willful violations as alleged in that order and to the imposi- 
tion of specified sanctions. Upon the recommendation of 
its staff, the Commission determined to accept the offer. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that, at various times during the 
period from about January 1, 1972 to October 24, 1973, 
registrant willfully violated: 


1. Section 15(c) (3) of the Exchange Act and Rule 15c3-1 
thereunder by effecting transactions in securities when his 
aggregate indebtedness to all other persons exceeded 2,000% 
of his net capital and he did not have and maintain net capi- 
tal of at least $5,000; 


2. Section 15(c) (1) of the Exchange Act and Rule 15c1-4 
thereunder by effecting transactions for customers without 
giving them, at or before the completion of each transaction, 
a written confirmation correctly disclosing the capacity in 
which he was acting; and 


3. Section 17(a) of the Exchange Act and Rules 17a-3 and 
17a-11 thereunder by failing to make accurately and keep 
current certain books and records, to give prompt telegraphic 
notice to the Commission of his net capital deficiency, and 
to file required financial reports. 


The offer of settlement provides that registrant’s broker- 
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dealer registration may be suspended for ninety days and 
that he may be suspended from association with any broker- 
dealer for the same period. 


In determining to accept the offer of settlement, the Com- 
mission considered Cranford’s representations that he has 
amended the confirmation form sent to customers, and that 
he is now in compliance with net capital and record-keeping 
requirements and has taken steps to assure future compliance 
with those requirements. 


In view of the foregoing, it is in the public interest to impose 


the sanctions specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that the registration as a 
broker and dealer of L. E. Cranford, doing business as Nash- 
ville Securities Company, be, and it hereby is, suspended for 
a period of 90 days, and that L. E. Cranford be, and he 
hereby is, suspended from being associated with any broker 
or dealer for the same period. The suspensions shall be 
effective at the opening of business on May 6, 1974. 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10754/April 25, 1974 


See Securities Act Release No. 5488/April 25, 1974. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10755/April 25, 1974 


The Securities and Exchange Commission has ordered pub- 
lic administrative proceedings under the Securities Exchange 
Act of 1934 involving the International Shareholders Ser- 
vice Corporation, a registered broker-dealer located in Jack- 
sonville, Florida. Also named was Howard M. Jenkins, Jr., 
president of the corporation. 


The proceedings are based upon allegations of the Commis- 
sion’s staff that the respondents violated the registration 

and financial reporting requirements of the Federal securities 
laws. 


A hearing will be scheduled by further order of the Commis- 
sion to take evidence on the staff allegations and to afford 
the respondents an opportunity to offer any defenses there- 
to for the purpose of determining whether the allegations 
are true, and, if so, whether any action of a remedial nature 
should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 


Release No. 10756/April 26, 1974 
Accounting Series Release No. 156 


STATEMENT REGARDING THE MAINTENANCE OF 
CURRENT 8OOKS AND RECORDS BY BROKERS AND 
DEALERS 


Inquiries have been received by the Commission requesting 
clarification of the requirement of Rule 17a-3(a) under the 
Securities Exchange Act of 1934 that every broker-dealer 
shall ““make and keep current” certain books and records 
enumerated in the rule. Also, subparagraph (c) of Rule 17a- 
11 requires that telegraphic notice be given to the Commis- 
sion when a broker or dealer fails to comply with the re- 
quirements of Rule 17a-3 to “‘make and keep current” 
books and records prescribed by the rule. 


Rule 17a-3(a) requires that registered broker-dealers prepare 
records of transactions and dealings in securities for the 
accounts of the firm’s customers as well as for its own risk 
and account, and to prepare records of other financial tran- 
sactions related to the business of the broker-dealer. These 
requirements are intended to serve three basic regulatory 
purposes. First, it is expected that the broker-dealer main- 
tain current books and records for the protection and con- 
venience of customers; that is, customers are entitled to 
prompt responses to inquiries and resolution of claims re- 
lating to their accounts. Secondly, these requirements are 
intended to enable a broker-dealer to be aware of the ex- 
tent of its compliance with the various rules and require- 
ments, particularly the net capital and other customer pro- 
tection rules,1/ and be able to demonstrate compliance to 
the Commission and the self-regulatory authorities without 
the burden of bringing books and records up-to-date being 
placed upon the regulatory authorities. Third, a broker- 
dealer should have current books and records to enable it to 
fulfill its obligations and responsibilities to other broker- 
dealers with whom business is transacted. Additionally, 
good business practice requires timely information for effec- 
tive management decisions. In order to serve these purposes, 
we discuss in the following paragraphs general guidelines for 
the maintenance of current books and records with respect 
to the requirements of Rules 17a-3(a) and 17a-11. 2/ 


Order Tickets and Confirmations 


Subparagraphs (6) and (7) of Rule 17a-3(a) require the pre- 
paration of a memorandum of each brokerage order and 
each principal transaction and subparagraph (8) requires 
maintenance of copies of confirmations of transactions for 
the accounts of cusomers and partners. These are the basic 
source documents and transaction records of a broker- 
dealer. By their nature the memoranda of brokerage and 
principal transactions should be prepared at the time of 

the transactions, and the confirmations, which are prepared 
from the memoranda, should be prepared and mailed on the 
day of the transaction or the following business day. 


Records of Original Entry 


The blotters or other records of original entry described in 
subparagraph (1) of Rule 17a-3 itemize each day’s transac- 
tions in a format that facilitates posting to the general and 
subsidiary ledgers. Blotter records relating to securities 

transactions--e.g., daily purchase and sale blotters--should 
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reflect all transactions as of the trade date and should be 
prepared no later than the following business day. Similar- 
ly, blotter records relating to securities movements and the 
receipt and disbursement of cash should reflect such tran- 
sactions on the date they occur and should be prepared no 
later than the following business day. 


General Ledgers 


The ledgers prescribed in subparagraph (2) of Rule 17a-3 
are the general records reflecting all asset, liability and capi- 
tal accounts and all income and expense accounts and in- 
clude control accounts for subsidiary ledgers. The blotters 
and other records of original entry should be maintained not 
only on a daily basis as discussed above, but in a form which 
will facilitate posting of the general ledger as frequently as 
necessary to enable the broker-dealer to make the computa- 
tions necessary to ascertain his compliance with the net 
capital rule and the customers’ reserve requirement rule. 3/ 
For many broker-dealers, compliance with the customers’ 
reserve requirement entails a weekly computation based on 
updated general ledger account balances. 


A broker-dealer is required to be in compliance with the net 


capital rule at all times and the general ledger must be posted 


as frequently as may be necessary to make that determina- 
tion. Compliance with this rule and the concern for fre- 
quent computations becomes particularly important in 
periods of sharp changes in securities prices and increases in 
trading volume. Firms which are frequent participants in 
underwriting syndicates or which effect transactions in 
large blocks of stock may also find it necessary to post their 
ledger on a daily basis because of the need for making fre- 
quent net capital computations. If a broker-dealer effects 
only a limited number of transactions during an accounting 
period and it is clear from the nature of the business con- 
ducted that such transactions would have no material ad- 
verse effect on the broker-dealer’s financial and operational 
condition, net capital or customer's protection requirements 
during the period it may be appropriate to post the general 
ledger on a monthly basis. 4/ 


Customer's Ledger Accounts 


Transactions involving the purchase and sale of securities 


should be posted to the customer's ledger accounts described 


in subparagraph (3) of Rule 17a-3 no later than settlement 


date. Other customer transactions relating to securities move- 


ments and cash receipts and disbursements should be re- 
flected as of the transaction date and should be posted to 
the accounts no later than the first business day following 
the transaction. 


Subsidiary Ledgers 


The subsidiary ledgers and other records 5/ relating to secur- 


ities in transfer, dividends and interest received, securities 
borrowed and securities loaned, and monies loaned required 
under subparagraphs (4)(A)-(D) should be posted no later 
than two business days subsequent to the date of the secur- 
ities or Money movements. Transactions between brokers 
not completed on settlement date should be posted to the 
appropriate fail to deliver or fail to receive ledger (or other 
record) no later than the first business day following settle- 
ment date; resolution of fail transactions should be recorded 
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no later than the first business day following resolution. A 
broker-dealer who maintains his accounts on the trade date 
basis of accounting and uses “‘fail’’ accounts to reflect 
transactions with other brokers should post transactions to 
the accounts no later than two business days subsequent to 
the transaction date. In accordance with the provisions of 
Rule 17a-13 (b)(5), long and short stock record differences 
shall be entered in an.appropriate ledger account (subpara- 
graph (4)(F)) no later than seven business days after the 
date of a required quarterly securities examination and ver- 
ification. 6/ 


Securities Position Record 


The securities record required by subparagraph (5) of Rule 
17a-3(a) shall reflect the changes resulting from purchase 
and sale transactions either as broker or dealer as of clear- 
ance date, or settlement date, and should be recorded no 
later than the following business day. 7/ In addition, other 
changes in securities positions should be reflected on the 
date of the security movement or on the following business 
day as of the date of the movement. Long and short secur- 
ities record differences shall be entered concurrently with 
their recording in the subsidiary ledger required by subpar- 
agraph (4)(F). 


Transactions in Options 


The record of puts, calls, spreads, straddles, and other op- 
tions described in subparagraph (10) should reflect transac- 
tions as of the date an option is written, guaranteed, traded 
or exercised and should be prepared no later than the busi- 
ness day following the transaction. 


Trial Balances and Capital Computation 


Subparagraph (11) requires the monthly preparation of a 
trial balance of all ledger accounts and a computation of 
aggregate indebtedness and net capital as of the trial balance 
date. These records should be prepared no later than 10 
business days after the end of the accounting period, except 
in those instances where the records must be prepared in a 
lesser period to satisfy any reporting requirements estab- 
lished by any self-regulatory authority of which the broker- 
dealer is a member. 8/ 


Other Records 


The record of beneficial ownership of each cash or margin 
account (subparagraph (9) of Rule 17a-3) should be pre- 
pared before transactions are effected in an account. The 
employment questionnaire or application (subparagraph 
(12) of Rule 17a-3) should be prepared at or prior to the 
commencement of employment. 


Time Lag in Transmission of Data 


Under certain limited circumstances the accounting depart- 
ment of a broker-dealer may not be aware of a transaction 
until a few days after it occurs. Transactions such as re- 
ceipts and disbursements in out-of-town branches or by cor- 
respondents should be recorded no later than the day after 
the transaction is reported to the accounting department, 
and dividend and interest claens from other brokers should 
be recorded no later than the day after the validity of the 
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claim is established. 
Service Bureaus 


if a broker-dealer hires or engages an outside service bureau 
or other recordkeeping service to handle its records, the 
requirement to make and keep current the broker-dealer’s 
books and records is in no way diminished and under such 
circumstances the broker-dealer is responsible to the same 
degree for maintaining current books and records as if he 
were maintaining them himself. Where a broker-dealer 


undertakes to have his books and records prepared and main- 


tained by a service bureau or recordkeeping service, he 
should assure himself that the service will be provided in 
conformity with the Commission recordkeeping rules. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Including Rule 15c3-1 or comparable requirements of a 
national securities exchange of which the broker-dealer is a 
member and Rule 15c3-3. 


2/ Subsequent modification or change of applicable rules 
may result in the revision of the guidelines set forth herein 
(for example, see proposed revisions to Rule 15c1-4, Secur- 
ities Exchange Act Release No. 10681, Investment Com- 
pany Act Release No. 8275). 


3/ Rule 15c3-3(e). 


4/ In the course of posting the books at interim dates dur- 
ing a month, it may not be necessary to make adjustments 
for accruals and deferrals such as for depreciation or pre- 
paid expenses if they would not materially affect the finan- 
cial condition of the broker-dealer. 


5/ As used in subparagraph (4) and elsewhere in Rule 17a-3, 
the term, ‘other records” should be construed to include, 
where appropriate, copies of vouchers, confirmations, or 
similar documents which reflect the information required 

by the applicable subparagraph arranged in appropriate 
sequence and in permanent form, including similar records 
developed by the use of automatic data processing systems 
and produced or reproduced on microfilm. 


6/ If counts are made on a cyclical basis in accordance with 
Rule 17a-13(c), any stock record difference shall be record- 
ed within seven business days subsequent to examination 
and verification of a particular security. 


7/ The requirement for current maintenance of the securi- 
ties record can be met by broker-dealers through prepara- 
tion of a full securities record weekly, supplemented by a 
daily “takeoff” sheet summarizing and balancing each day’s 
securities movements. 


8/ Although not specifically referred to in Rule 17a-3, the 
weekly or monthly computation of the amount to be on de- 
posit under the customers’ reserve requirement rule must be 
made in sufficient time to enable the broker-dealer to make 
the required deposit no later than one hour after the open- 
ing of banking business on the second business day follow- 








ing the date on which the computation is based, as re- 
quired by Rule 15c3-3(e). 
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Inc., Salomon Brothers, Southwestern Management & Re- 
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The Traveler's Insurance Co., Frederick S. Todman & Co., 
Richard B. Vance & Co., Arthur Weisenberger & Co., Inc., 
and Memorandum of SEC New York Regional Office. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10757/April 25, 1974 


The Securities and Exchange Commission today announced 
pursuant to Section 15(c) of the Securities Exchange Act 
of 1934 (Exchange Act), the temporary suspension under 
the Securities Exchange Act of 1934 of over-the-counter 
trading in the securities of Standard Life Corporation, an 
Oklahoma corporation, of Oklahoma City, Oklahoma, for 
the ten day period commencing at 1:00 p.m. (EDT) April 
25, 1974, and terminating at midnight (EDT) May 4, 1974. 


The suspension was initiated because of the unavailability 
of adequate and accurate information to the investing pub- 
lic about the financial condition and operation of Standard 
Life Corporation and its subsidiaries, including Gulf South 
Corporation, Intertek Financial Corporation and Family 
Loan, Inc. all publicly owned. 


On April 8, 1974 the American Stock Exchange halted 
trading in the trust units of beneficial interests of Gulf South 
Mortgage Investors, a real estate investment trust. The halt 
was initiated because the company received notice from its 
auditors, Alexander Grant & Co., that the firm was with- 
drawing its certificates on the financial statement issued for 
the year ending December 11, 1973. 


Gulf South Corporation and 21 of its subsidiaries have been 
placed in Chapter X of the Federal District Court in Okla- 
homa City. Gulf South Corporation is 88% owned by 
Standard Life Corporation. In addition, Gulf South Cor- 
poration owns 78% of Intertek Financial Corporation, one 
of the companies in Chapter X bankruptcy. Standard Life 
Corporation has significant ties with the two subject com- 
panies currently in Chapter X bankruptcy and questions 
have been raised regarding the financial condition of Stand- 
ard Life Corporation and its 21 subsidiaries other than 
Gulf South Corporation. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
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the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the suspension, no quotation may be en- 
tered unless and until they have strictly complied with all 

of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Commis- 
sion, Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has famil- 
iarized himself with said rule and is certain that all of its 
provisions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commission 
will consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10758/April 26, 1974 


Admin. Proc. File No. 3-4403 
In the Matter of 


ROBERT PILE 
401 East 65th Street 
New York, New York 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities Ex- 
change Act, an offer of settlement has been submitted by 
Robert Pile. During the relevant period, Pile was a salesman 
for a registered broker-dealer. 


Solely for the purpose of these proceedings and any other 
proceedings pursuant to Sections 15(b), 15A and 19(a) (3) 
of the Exchange Act, and without admitting or denying the 
allegations in the order for proceedings, Pile consents to 
findings of misconduct as alleged in that order and to speci- 
fied sanctions. Upon the recommendation of its staff, the 
Commission determined to accept the offer. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that, during the period from about 
September 1, 1972, to March 28, 1973, Pile willfully vio- 
lated and willfully aided and abetted violations of Section 
17(a) of the Securities Act and Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder, in connection with 
the offer, sale and purchase of units of Bolton Group Ltd. 
(“Bolton”), then a new company without substantial oper- 
ations. Pile, among other things: 


1. Recommended the purchase of Bolton securities without 
having a reasonable basis Tor so doing and in disregard of 
adverse information concerning Bolton available to him; 


2. Sold Bolton’s securities at highly inflated prices unre- 
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lated to its financial condition or prospects; 


3. Purchased and sold such securities in a manner which 
further inflated and maintained their price levels; 


4. Purchased such securities for his personal account just 
prior to recommending their purchase and sold such securi- 
ties for his personal account just prior to recommending 
their sale. 


5. Made false and misleading statements regarding both the 
investment merit of Bolton’s securities and the activities 
described above. 1/ 


The offer of settlement provides that Pile may be suspended 
from association with any broker-dealer for a period of 120 
calendar days, to commence on the date of this order. At 
the expiration of that period, Pile will file an affidavit of 
compliance with the suspension. Thereafter Pile may be- 
come associated with a broker-dealer, an investment ad- 
viser, Or an investment company. For two years from the 
date of this order, however, such employment must be non- 
supervisory and will be permitted only on a showing of ade- 
quate supervision satisfactory to the Commission’s Division 
of Enforcement. After the aforementioned two year period 
has expired, Pile may apply for permission to work in the 
securities industry in a supervisory capacity. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that Robert Pile be, and he 
hereby is, suspended from association with any broker- 
dealer for 120 calendar days, effective immediately; and it 
is further 


ORDERED that his employment in the securities industry 
thereafter be subject to the limitations set forth herein- 
above. 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding upon any other 
respondent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10759/April 26, 1974 


ADOPTION OF REVISED INITIAL FEE AND ANNUAL 
ASSESSMENTS FOR NONMEMBER (SECO) BROKER- 
DEALERS 


On March 13, 1974 the Commission announced in Securi- 
ties Exchange Act (the “‘Act’’) Release No. 10678 a pro- 
posal to adopt Form SECO-4-74 pursuant to Rule 15b9-2 
under the Act, which sets forth the annual fee schedule 
under which registered broker-dealers who are not mem- 
bers of the National Association of Securities Dealers, Inc. 
(“nonmember” or “SECO” broker-dealers) will be 
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assessed for the current fiscal year and the amendment of 
Form SECO-5 pursuant to Rule 15b9-1, which sets forth the 
initial fee schedule for SECO broker-dealers. The Commis- 
sion has considered the comments received regarding the 
proposals and has adopted them as proposed. 


Sections 15(b)(8) and 15(b)(9) under the Act authorize the 
Commission to collect such reasonable fees and charges as 
may be necessary to defray the costs of the additional regu- 
latory duties required for nonmember broker-dealers. Pur- 
suant to these sections, the Commission adopted Rules 
15b9-1, to establish initial fees, and 15b9-2 to provide for 
annual assessments. Rule 15b9-2 provides for the annual 
assessments to be set forth on Form SECO-4 and Rule 15b9 
-1 provides for initial fees to be set forth on Form SECO-5 
and Form SECO-2. 1/ 


New Initial Fee and Annual Assessments 


This year’s assessments, as set forth on new Form SECO-4- 
74, includes a base fee of $250 and a fee of $12 for each 
associated person. Form SECO-4-74 will become effective 
June 1, 1974 and fees are due on or before that date. 


Form SECO-5 will be amended so as to increase the initial 
assessment fee for a new SECO broker-dealer to $500. The 
amended Form SECO-5 will become effective June 1, 1974. 


These increases have been necessitated by the increased 
costs to the Commission in administering the SECO program. 


Copies of Form SECO-4-74 will be forwarded to nonmember 
broker-dealers and copies of Forms SECO-4-74 and SECO-5, 
as adopted, have been filed with the Office of the Federal 
Register. However, since it is the responsibility of each non- 
member broker-dealer to comply with the requirements of 
Rule 15b9-2, any such broker-dealer which does not re- 

ceive copies of Form SECO-4-74 should contact the Division 
of Market Regulation at the address and telephone number 
noted below, to obtain the necessary Forms. The com- 
pleted Form SECO-4-74 and appropriate remittances should 
be mailed to the Office of the Comptroller, Securities and 
Exchange Commission, Washington, D. C. 20549 on or be- 
fore June 1, 1974. Additional copies of both Forms, as 

well as copies of Rules 15b9-1 and 15b9-2, may be obtained 
by contacting the Division of Market Regulation, Securities 
and Exchange Commission, Washington, D. C. 20549 or 
telephone (202) 755-1382. 


The Securities and Exchange Commission, acting pursuant 
to the provisions of the Securities Exchange Act of 1934, 

and particularly Sections 15(b) and 23(a) thereof, hereby 

adopts Form SECO-4-74 and amends Form SECO-5 as set 
forth below, effective June 1, 1974. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ The initial fee now in effect (Form SECO-2) for each 
new associated person is $35 and will remain unchanged. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 10760/April 26, 1974 


NOTICE OF RECEIPT OF REVISED PLAN FILED PUR- 
SUANT TO RULE 17a-15 UNDER THE SECURITIES 
EXCHANGE ACT OF 1934 


The Securities and Exchange Commission announced today 
that on April 22, 1974 the New York, American, Midwest, 
PBW and Pacific Stock Exchanges and the NASD filed a 
revised joint plan (the “Revised Plan’’) with the Commission 
pursuant to Rule 17a-15 under the Securities Exchange Act 
of 1934, providing for reporting of prices and volume of 
completed transactions with respect to securities listed on 
exchanges. The Revised Plan will be available for public 
inspection in the Commission's public reference room. The 
Revised Plan was filed in response to the Commission’s 
letter of March 8, 1974 to the Revised Plan’s sponsors */ 
containing the Commission’s definitive comments on the 
joint consolidated tape plan as originally filed on March 2, 
1973. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


*/ Securities Exchange Act Release No. 10671. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18386/April 22, 1974 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 
(70-5377) 


SUPPLEMENTAL ORDER REGARDING ISSUE AND 
SALE OF SHORT-TERM NOTES TO BANKS AND/OR 
COMMERCAIL PAPER TO A DEALER IN COMMER- 
CIAL PAPER OR PRIVATE INVESTORS; AND EXCEP- 
TION FROM COMPETITIVE BIDDING 


Delmarva Power & Light Company (““Delmarva’’), a regis- 
tered holding company and a public-utility company, has 
filed with this Commission a post-effective amendment to 
the declaration in this proceeding pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) promulgated thereunder re- 
garding the following proposed transactions. 


By Order dated September 11, 1973 (Holding Company 
Act Release No. 18087), the Commission authorized Del- 
marva until December 31, 1974, to issue and sell short- 
term notes to banks and to issue and sell commercial paper 
to a dealer in commercial paper and to investors in com- 
mercial paper, such as banks and insurance companies, in 
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an aggregate amount of up to $75,000,000 outstanding at 
any one time. Delmarva now proposes to increase the 
amount of said short-term borrowings to a maximum of up 
to $124,000,000 outstanding at any one time. 


Issues of short-term notes to banks will be limited to an ag- 
gregate of $60,000,000 outstanding at any one time, and 
issues of commercial paper will be limited only to the extent 
that, when added to short-term notes to banks actually out- 
standing on the date of issuance, the total will not exceed 
$124,000,000. Delmarva has established additional bank 
lines of credit aggregating $15,000,000 with certain major 
banks in New York, Philadelphia, and Chicago. The names 
of the banks and the terms of the borrowing are as previous- 
ly noted. 


It is stated that, primarily as a result of recent increased 
acceleration in the cost of fuel, Delmarva’s unsecured short- 
term borrowings for the first two months of 1974 have ex- 
ceeded expectations by 75% and also that, because of un- 
certainties as to the extent of the company’s compliance 
with environmental regulations in the areas in which its gen- 
erating facilities are located, a proposed sale of additional 
first mortgage and collateral trust bonds has been delayed 
and that such delays may occur in the future. 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective amendment to 
the declaration has been gjven in the manner prescribed in 
Rule 23 promulgated under the Act (Holding Company Act 
Release No. 18341), and no hearing has been requested of 
or ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable stand- 


ards of the Act and the rules thereunder are satisfied and that 


no adverse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors and 
consumers that said declaration, as amended by said post- 
effective amendment, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended by said post-effective amendment, be, and it 
hereby is, permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 promul- 
gated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18387/April 22, 1974 


In the Matter of 
ALLEGHENY POWER SYSTEM, INC. 


320 Park Avenue 
New York, New York 10022 
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(70-5490) 


NOTICE OF PROPOSAL OF HOLDING COMPANY TO 
ACT AS SURETY FOR SUBSIDIARY COMPANY 


Allegheny Power System, Inc. (““APS’’), a registered hold- 
ing company, has filed a declaration with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 12(b) and 12(f) of the 
Act and Rule 45 promulgated thereunder as applicable to 
the proposed transaction. All interested persons are refer- 
red to the declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


APS proposes to act as surety for its electric utility subsidi- 
ary company, Potomac Edison Company of West Virginia 
(PE W. Va.), or its successor, in connection with a certain 
PE W. Va. rate proceeding now pending before the Public 
Service Commission of West Virginia (“state commission”). 
PE W. Va. has filed tariffs with the state commission con- 
taining a revision of rates and charges. The state commis- 
sion has suspended those tariffs until May 31, 1974, and 
has commenced an investigation into the reasonableness 
thereof. No final order has been issued by the state com- 
mission in this matter and the state commission investiga- 
tion is continuing. 


On March 27, 1974, the state commission ordered PE W. 
Va. to enter into a $3,308,000 bond in order that the 
revised rates becoming effective on May 31, 1974, may 


be subject to refund, the refund to be secured by such bond. 


APS proposes to act as surety for PE W. Va. on this bond. 


It is stated that aside from the rate proceeding described 
herein, no state commission and no federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transaction. It is stated that no fees or expenses 
will be incurred in connection with the proposed transac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 20, 1974, request in writing that a 
hearing be held on such matter, stating the nature of his in- 
terest, the reasons for such request, and the issues of fact or 
law raised by said declaration which he desires to contro- 
vert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request should be served personally or by mail (air mail if 
the person being served is located more than 500 miles from 
the point of mailing) upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the re- 
quest. At any time after said date, the declaration, as filed 
or as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive notice of 
further developments in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 
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For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18388/April 22, 1974 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 
(70-5481) 


ORDER AUTHORIZING ISSUE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND TO DEALERS IN COM- 
MERCIAL PAPER AND EXCEPTION FROM THE COM- 
PETITIVE BIDDING REQUIREMENTS OF RULE 50 


The Columbia Gas System, Inc. (““Columbia’’), a registered 
holding company, has filed an application and an amend- 
ment thereto with this Commission pursuant to Section 
6(b) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) promulgated thereunder regard- 
ing the following proposed transactions. 


Columbia requests that the exemption from the provisions 

of Section 6(a) of the Act afforded to it by the first sentence 
of Section 6(b) thereof, relating to the issue and sale of 
short-term notes, be increased through May 31, 1975, from 
5% to approximately 15% of the principal amount and par 
value of the other securities of Columbia then outstanding 

in order to permit Columbia to have outstanding up to 
$220,000,000 principal amount of proposed short-term 
notes, consisting of bank notes and commercial paper. Gen- 
erally, Columbia will make the proceeds from the sale of 
these notes available to its subsidiary companies for con- 
struction, for the purchase of underground storage gas during 
the summer months, for other miscellaneous inventories, and 
for other short-term requirements, in accordance with the 
terms of another filing with this Commission (File No. 70- 
5482). 


Columbia proposes to issue and sell, from time to time 
through May 31, 1975, short-term notes in the form of 
commercial paper and notes to banks, in an aggregate 
amount not exceeding $220,000,000 at any one time out- 
standing. 


It is Columbia’s intention to issue and sell commercial paper 
to one or more dealers, and it will continue to do so as long 
as the effective interest rate is less than the effective inter- 
est cost which Columbia would have to pay to banks for an 
equivalent amount of funds as of the date of borrowing, ex- 
cept that, in order to obtain maximum flexibility, commer- 
cial paper may be issued with a maturity of not more than 
60 days from the date of issue with an effective interest 

cost in excess of such effective interest cost on bank borrow- 
ings. 


The commercial paper will be in the form of promissory 






notes with maturities not to exceed 270 days and will not 
be prepayable prior to maturity. The actual maturities will 
be determined by market conditions, effective interest cost 
to Columbia, and Columbia’s anticipated cash requirements 
at the time of issue. The commercial paper notes will be 
issued in denominations of not !ess than $50,000 and not 
more than $5,000,000 and will be sold at a discount which 
will be not in excess of the discount rate per annum pre- 
vailing at the date of issuance for commercial paper of the 
particular maturity and rating. 


It is stated that no commission or fee will be payable in 
connection with the issue and sale of the commercial paper 
notes. Each dealer, as principal, will reoffer such notes at 

a discount rate of 1/8 of 1% per annum less than the dis- 
count rate to Columbia. The reoffering will be made to not 
more than an aggregate of 200 customers of the dealers, 
such customers to be identified and designated in lists (non- 
public) prepared in advance. No additions will be made to 
the customer lists which will consist of institutional inves- 
tors. It is expected that Columbia’s commercial paper 
notes will be held by customers to maturity, but, if they 
wish to resell prior thereto, the applicable dealer, pursuant 
to a repurchase agreement, will repurchase the notes and 
reoffer the same to others in its specified group of cus- 
tomers. 


Columbia requests exception from the competitive bidding 
requirements of Rule 50 for the proposed issue and sale of 
its commercial paper. In support of this request, Columbia 
states that the proposed commercial paper notes will have 
a maturity of nine months or less, that it is not practical 

to invite competitive bids for commercial paper, and that 
current rates for commercial paper for such prime borrowers 
as Columbia are published daily in financial publications. 
Columbia has also requested that authority be granted to 
file certificates under Rule 24 with respect to the proposed 
transactions on a quarterly basis. 


Columbia proposes that up to $115,000,000 of the afore- 
said commercial paper will be converted into short-term 
bank loans on or before November 1, 1974, and Columbia 
intends to secure credit lines from a group of banks ina 
maximum aggregate amount of $115,000,000, borrowings 
thereunder to be repaid at or before the maturity date 
thereof, May 31, 1975, with cash generated from opera- 
tions. The bank loans will bear interest at the minimum 
commercial lending rate in effect from time to time at 
Morgan Guaranty Trust Company of New York and will 
be prepayable, in whole or in part, at any time without 
penalty. 


It is stated that although banks have not required that 
Columbia maintain minimum compensating balances, it has 
been a policy of Columbia to maintain bank balances which 
on an annual basis are somewhat in excess of 20% of its 
average annual loans. On this basis, the effective cost of 
the bank borrowings (based on a prime rate of 8-3/4%) 
would be 10.94% per annum. 


Columbia states that it plans to sell $40,000,000 principal 
amount of debentures in June 1974 and $50,000,000 of 
preferred stock in July 1974 and that it is estimated that 
additional long-term financing in the amount of 
$105,000,000 will be required during 1974. Such addi- 
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tional financing will be the subject of future filings with 
this Commission. 


Due notice of the filing of said application has been given in 
this manner prescribed in Rule 23 promulgated under the 
Act (Holding Company Act Release No. 18339), and no 
hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 

rules thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public inter- 
est and in the interest of investors and consumers that said 
application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted, effective forthwith, 
subject to the terms and conditions prescribed in Rule 24 
promulgated under the Act except that the time for filing 
notifications thereunder is extended as requested. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18389/April 23, 1974 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 10022 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 26554 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 21740 


THE POTOMAC EDISON COMPANY OF VIRGINIA 
Kernstown, Virginia 22601 


THE POTOMAC EDISON COMPANY OF WEST VIRGIN- 
1A 
Martinsburg, West Virginia 25401 


THE POTOMAC EDISON COMPANY OF PENNSYL- 
VANIA 
Waynesboro, Pennsylvania 17268 


MONTEREY UTILITIES CORPORATION 
Fairmont, West Virginia 26554 
(70-5340) 


ORDER AUTHORIZING (1) ACQUISITION OF ONE 
SUBSIDIARY COMPANY’S COMMON STOCK BY 
ANOTHER SUBSIDIARY, (2) RETIREMENT OF SUB- 
SIDIARY COMPANIES’ STOCK TO EFFECT MERGER 
OF SUBSIDIARIES INTO HOLDING COMPANY, (3) AC- 
QUISITION OF CERTAIN SUBSIDIARY COMPANY 
PROPERTIES BY HOLDING COMPANY, (4) AMEND- 
MENT AND RESTATEMENT OF HOLDING COMPANY’S 
CERTIFICATE OF INCORPORATION; AND RESERVA- 
TION OF JURISDICTION WITH REGARD TO DEREGIS- 
TRATION OF TWO SUBSIDIARIES AS HOLDING COM- 
PANIES 
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Allegheny Power System, Inc. (‘APS’), a registered hold- 
ing company, its subsidiary electric utility and registered 
holding companies, Monongahela Power Company (“‘Monon- 
gahela’”’) and The Potomac Edison Company (““PE”’), PE’s 
subsidiary electric utility companies, The Potomac Edison 
Company of Virginia (PE Va.), The Potomac Edison Com- 
pany of West Virginia (PE W. Va.) and The Potomac Edison 
Company of Pennsylvania (PE Pa.) and Monongahela’s 
electric utility subsidiary company, Monterey Utilities Cor- 
poration (Monterey), have filed an application-declaration 
and amendments thereto with this Commission pursuant 

to Sections 5(d), 9(a), 10, and 12(c), (d), (f) and (g) of the 
Public Utility Holding Company Act of 1935 (“‘Act”’) 
regarding the following proposed transactions. 


APS proposes to simplify its corporate structure through 
the following steps: (i) PE Va. will acquire Monterey’s 
common stock for cash equal to the stock’s underlying 
book value; (ii) Monterey, PE Va., PE W. Va. and PE Pa. 
will merge into PE; and (iii) PE will acquire the Maryland 
public utility properties (‘‘Maryland properties’’) of Monon- 
gahela for cash equal to the Maryland properties’ original 
cost depreciated. 


In effecting the merger, PE will retain its Maryland incor- 
poration and will also become incorporated in Virginia to 
assure its qualification to operate as a public utility com- 
pany in that state. PE will remain qualified to do business 
and qualify to do business as a foreign public utility in 
West Virginia and Pennsylvania. Monongahela will cease 
operations in Maryland. 


The Maryland properties and the Monterey stock will be 
released from the Indenture dated August 1, 1945, as 
supplemented, between Monongahela and First National 
City Bank, as Trustee. Upon their acquisition by PE, the 
Maryland properties and the Monterey properties will be- 
come subject to the lien of the Indenture dated as of Octo- 
ber 1, 1944, as supplemented, between PE and Chemical 
Bank, as Trustee (“PE Indenture’’). The stocks of PE Va., 
PE W. Va. and PE Pa. are now subject to the lien of the PE 
Indenture. If the proposed transactions are effected, the 
stocks of the aforesaid PE subsidiaries will be retired and 
the properties of each of those subsidiaries will become 
subject to the lien of the PE Indenture. The cash received 
by Monongahela as consideration ofr the sale of the Mary- 
land properties and the Monterey stock will be deposited 
with the Trustee under the Monongahela Indenture, sub- 
ject to withdrawal as provided in that Indenture. It is 
stated that the proposed transactions will have no effect 
on the holders of the preferred stock or first mortgage 
bonds of PE or Monongahela. 


It is proposed that PE amend and restate its Certificate of 
Incorporation (“Charter”). The Charter will be amended 
to increase the amount of preferred stock PE is authorized 
to issue from 450,000 shares to 5,450,000 shares. Addi- 
tional changes to the Charter include revisions in provisions 
relating to the number of PE Directors, the inclusion of a 
statement of powers exercisable by PE in Virginia and an 
amendment to state that the consent of ‘‘more than” two- 
thirds rather than “‘at least’ two-thirds of the holders of 
the cumulative preferred stock will be required in certain 
instances. It is also proposed that PE’s charter, as amended 
and restated, be the charter of the surviving PE company. 
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It is stated that, subject to the consent of the state regula- 
tory commissions having jurisdiction, the rates of PE Va., 
PE W. Va., PE Pa. and Monterey will be adopted by PE and 
there will be no effect on rates applicable to service to the 
customers of these companies. It is proposed that PE will, 
subject to the approval of the regulatory commission having 
jurisdiction, adopt the rates of Monongahela presently in 
effect for customers of the Maryland properties. 


Monterey presently serves its customers with power pur- 
chased entirely from Monongahela. After the merger, PE 
would provide service to these former Monterey customers, 
purchasing the necessary power from Monongahela. Monon- 
gahela would also provide at cost other services requested by 
PE in connection with the Monterey properties. PE, PE Va., 
PE W. Va., and PE Pa. are presently parties to a Power Sup- 
ply Agreement (“‘agreement’’) on file with the Federal 

Power Commission. Upon implementation of the merger, 
applicants-declarants state that the agreement will be with- 
drawn and PE will provide all of the electric energy neces- 
sary to serve its customers. 


Applicants-declarants request that upon consummation of 
the proposed transactions, a further order be issued declaring 
that Monongahela and PE have each ceased to be holding 
companies under the Act and that their registrations under 
the Act are no longer in effect. 


The record is incomplete as to fees and expenses to be 
charged in connection with the proposed transactions. The 
proposed transactions have been authorized by the State 
Corporation Commission of Virginia, the Public Service 
Commission of West Virginia, the Maryland Public Service 
Commission and the Public Utility Commission of Pennsyl- 
vania. The Federal Power Commission is stated to have 
jurisdiction over certain rate aspects of the proposed tran- 
sactions, and the application-declaration states that no 
other state or federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration, as 
amended, has been given in the manner prescribed in Rule 
23 promulgated under the Act (Holding Company Act 
Release Nos. 18069 and 18333) and no hearing has been 
requested of or ordered by the Commission. Upon the 

basis of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and that 
it is appropriate in the public interest and in the interest of 
investors and consumers that said application-declaration, 

as amended, be granted and permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and per- 
mitted to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated under 
the Act, and subject to the proviso that nothing in this 
order shall be construed as in any manner affecting the jur- 
isdiction of any other regulatory authority with respect to 
rates, accounting or similar matters in connection with the 
proposed transactions and subject further to the reserva- 
tions of jurisdiction ordered below. 





IT IS FURTHER ORDERED that jurisdiction be and here- 





by is reserved with respect to fees and expenses to be in- 
curred in connection with the proposed transactions. 


IT IS FURTHER ORDERED that jurisdiction be and here- 
by is reserved with respect to the request pursuant to Sec- 

tion 5(d) of the Act for findings that Monongahela and PE 
have ceased to be holding companies under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18390/April 23, 1974 


In the Matter of 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 19605 
(70-5436) 


ORDER AUTHORIZING PROPOSED CHARTER 
AMENDMENT TO INCREASE AUTHORIZED SHARES 
OF COMPANY’S CUMULATIVE PREFERRED STOCK 
AND SOLICITATION OF STOCKHOLDERS’ PROXicS 


Metropolitan Edison Company (‘Met Ed’’), an electric util- 
ity subsidiary company of General Public Utilities Corpora- 
tion, a registered holding company, has filed a declaration 
and amendments thereto with this Commission pursuant 
to Sections 6(a), 7, and 12(e) of the Public Utility Holding 
Company Act of 1935 (““Act’’) and Rules 62 and 65 pro- 
mulgated thereunder regarding the following proposed 
transactions. 


Met-Ed proposes to amend its corporate charter in order 
to increase the number of shares of cumulative preferred 
stock, par value $100 per share, which it is authorized to 
issue from its present authorization of 1,400,000 shares (of 
which 1,393,912 shares are now outstanding) to 
2,150,000 shares. It is stated that the increase in the num- 
ber of shares is being sought in order that Met-Ed will be in 
a position to issue and sell, from time to time, additional 
shares of cumulative preferred stock if such issuance and 
sale are deemed necessary or desirable in order to facilitate 
the financing of its construction program, which is esti- 
mated to be $140,000,000 in 1974. 


The proposed increase in the authorized cumulative pre- 
ferred stock of Met-Ed will require the consent of the 
holders of a majority of the total number of shares of pre- 
ferred stock of all series outstanding and the favorable vote 
of the holders of the larger amount in value of Met-Ed’s 
preferred and common stock, collectively. Met-Ed plans 
to seek such consent at a special meeting of holders of Met- 
Ed’s preferred and common stock scheduled to be held on 
June 13, 1974, and to solicit proxies for the granting of 
such consent. 






The fees and expenses to be incurred by Met-Ed in connec- 
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tion with the proposed transactions are estimated to total 
$25,000, including legal fees of $9,000. It is stated that no 

state commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the Act 
(Holding Company Act Release No. 18328), and no hearing 
has been requested of or ordered by the Commission. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest and in 
the interest of investors and consumers that said declaration, 
as amended, be permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18391/April 25, 1974 


In the Matter of 


AMERICAN NATURAL GAS COMPANY 
New York, New York 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN WISCONSIN PIPE LINE COMPANY 
Detroit, Michigan 

(70-5477) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
PROMISSORY NOTES TO BANKS BY HOLDING COM- 
PANY, OF FIRST MORTGAGE PIPE LINE BONDS BY 
SUBSIDIARY COMPANY AT COMPETITIVE BIDDING, 
AND OF COMMON STOCK TO HOLDING COMPANY 
BY SUBSIDIARY GAS COMPANY AND SUBSIDIARY 
PIPE LINE COMPANY 


American Natural Gas Company (“American Natural”), a 
registered holding company, Michigan Wisconsin Pipe Line 
Company (“Michigan Wisconsin”), a non-utility subsidiary 
company of American Natural, and Michigan Consolidated 
Gas Company (“Michigan Consolidated”), a gas utility sub- 
sidiary of American Natural, have filed an application- 
declaration, and amendments thereto, with this Commis- 
sion pursuant to Sections 6, 7, 9, 10, and 12(f) of the 
Public Utility Holding Company Act of 1935 (“Act”) and 
Rules 43 and 50 thereunder regarding the following pro- 
posed transactions. 
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Michigan Wisconsin proposes to issue and sell, subject to 
the competitive bidding requirements of Rule 50 under 
the Act, $50,000,000 principal amount of its First Mortgage 
Pipe Line Bonds (“New Bonds”), __—'% Series, due 1994. 
The interest rate on the New Bonds (which shall be a mul- 
tiple of 1/8th of 1%) and the price to be received by Mich- 
igan Wisconsin for the New Bonds (which price, exclusive 
of accrued interest, shall be not less than 98-1/2%, and not 
more than 101-1/2%, of the principal amount) are to be 
determined by competitive bidding. The New Bonds will 
be issued under a Mortgage and Deed of Trust, dated as of 
September 1, 1948, as heretofore supplemented and as to 
be further supplemented by a Twenty-seventh Supplemen- 
tal Indenture, to be dated as of June 1, 1974, between 
Michigan Wisconsin and First National City Bank and Peter 
A. Armenia, as Trustees (‘Indenture’), which includes a 
prohibition until June 1, 1979, against refunding the New 
Bonds with the proceeds of funds borrowed at a lower 
effective interest cost. A sinking fund will be commenced 
on June 1, 1979 to retire the issue by maturity. The Inden- 
ture provides that sinking fund payments shall be accelerated 
under certain circumstances relating to annual reports 
which are required to be submitted to the Indenture Trus- 
tees regarding estimated dates of exhaustion of firm gas 
supply. 





Michigan Wisconsin also proposes to sell, and Aimerican 
Natural proposes to purchase, an additional 580,000 shares 
of Michigan Wisconsin’s common stock, par value $100 per 
share, for a cash consideration of $58,000,000. Accord- 
ingly, Michigan Wisconsin proposes to amend its Certificate 
of Incorporation to increase its authorized capital stock 
from 2,445,000 to 3,025,000 shares. Prior to or concur- 
rently with the sale of the common stock, Michigan Wiscon- 
sin will pay to American Natural a special cash dividend in 
the amount of $20,000,000, the effect of the two tran- 
sactions being to convert $20,000,000 of Michigan Wiscon- 
sin’s existing retained earnings into common stock. 


Michigan Consolidated proposes to sell, and American 
Natural proposes to purchase, an additional 1,500,000 
shares of Michigan Consolidated’s common stock, par value 
$14 per share, for a cash consideration of $21,000,000. 
Accordingly, Michigan Consolidated proposes to amend its 
Articles of Incorporation to increase its authorized capital 
stock from 13,600,000 to 15,100,000 shares. 


To provide the funds necessary for making investments in 
the common stock of Michigan Wisconsin and Michigan 
Consolidated of up to $38,000,000 and $21,000,000 re- 
spectively, American Natural proposes to borrow from 
banks under lines of credit an aggregate of $60,000,000 on 
its unsecured promissory notes (‘Notes’) maturing one 
year from the date of issuance (which will be between 
April 28 and June 19, 1974, or the date of sale of Michigan 
Wisconsin’s New Bonds, whichever is later). American 
Natural has obtained lines of credit from banks (herein 
collectively referred to as ‘‘Banks”) providing for this 
borrowing. The Banks and their respective commitments 
are as follows: 


First National City Bank, 

New York, N. Y. 
Manufacturers Hanover Trust Company, 
New York, N.Y. 





$25,000,000 







20,000,000 
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The Chase Manhattan Bank, 


New York, N.Y. $15,000,000 


0,000,000 


American Natural will pay a fee of 1/2 of 1% on any unused 
commitment, although the commitment can be reduced at 
any time without penalty. The Notes may be prepaid at any 
time without penalty, will bear interest at 1% over the prime 
rate in effect at the lending bank on the date of borrowing, 
and shall be payable at the end of each 90-day period subse- 
quent to the date of the first borrowing and at maturity. 

The additional interest is in lieu of the normal compensating 
balance arrangements. 


Michigan Wisconsin will apply the net proceeds from the 
proposed sale of the New Bonds and common stock to re- 
pay outstanding bank loans or commercial paper used to 
finance 1973 and 1974 capital requirements and to finance, 
in part, its construction program, or to make advance pay- 
ments to producers. Michigan Consolidated will apply the 
net proceeds from the sale of its common stock to retire 
outstanding short-term debt and to finance, in part, its 1974 
construction program. 


The fees, commission and expenses incurred or to be incur- 
red in connection with the proposed transactions will aggre- 
gate $38,200, of which $2,000 will be for legal fees and 
$31,500 a state commission fee incurred by Michigan Con- 
solidated. The Michigan Public Service Commission has 
jurisdiction over the proposed sale of common stock by 
Michigan Consolidated to American Natural. The order of 
that authority has been supplied to this Commission. It is 
stated that no other State commission, and no Federal 
commission, other than this Commission, has jurisdiction 
over the proposed transactions. 


Due notice of the filing of said application-declaration, as 
amended, has been given in the manner prescribed in Rule 
23 promulgated under the Act (Holding Company Act Re- 
lease No. 18343), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts 

in the record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is appropri- 
ate in the public interest and in the interest of investors and 
consumers that said application-declaration, as amended, be 
granted and permitted to become effective: 


IT |S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is granted and permitted 
to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 










PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18392/April 25, 1974 


See Securities Act Release No. 5488/April 25, 1974. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18393/April 25, 1974 


In the Matter of 


UTAH POWER & LIGHT COMPANY 
Salt Lake City, Utah 84110 
(70-5456) 


ORDER AUTHORIZING PROPOSED CASH AND 
PROPERTY CONTRIBUTION BY REGISTERED HOLD- 
ING COMPANY TO GEOTHERMAL STEAM EXPLORA- 
TION VENTURE 


Utah Power & Light Company (“‘Utah’’), an electric utility 
company and a registered holding company, has filed an 
application and amendments thereto prusuant to Sections 
9(a) and 10 of the Public Utility Holding Company Act of 
1935 (“Act’’), regarding the following proposed transac- 
tion. 


On December 26, 1973, Utah entered into a Joint Venture 
Agreement (‘agreement’) with Geothermal Kinetics, Inc. 
(“GKI”’), a Nevada corporation, creating a joint venture 
(venture) to explore for, develop and produce geothermal 
steam resources for use in the generation of electricity. 


The agreement provides, among other things, that the ven- 
ture will endeavor to drill sufficient wells to provide a 
steam supply for an electric generating station. In the event 
the venture is successful in the production of geothermal 
steam or other commodities of value, Utah shall have the 
exclusive right to purchase such production. The agreement 
provides that if Utah elects not to purchase such produc- 
tion, the substances produced may be sold to others, with 
the proceeds from any sale to be shared equally by Utah 
and GKI. 


Utah’s initial cash contribution to the venture is proposed 
to be a maximum of $500,000. These funds contributed by 
Utah are to be used for expenses connected with the drill- 
ing and completion of an initial test well in Box Elder 
County, Utah. Costs in excess of $500,000 for the initial 
test well will be borne by GKI. Utah will also transfer to 
the venture certain of Utah’s geothermal rights in Bannock 
County, Idaho. Any additional expenditures or contribu- 
tions by Utah in connection with the venture will require 
further authorization of this Commission. 


GKI has agreed to transfer to the venture all GKI’s interest 
in certain steam leases in Box Elder County, Cache County 
and Iron County, Utah together with subsequent leases to 
be acquired in the same area. GKI will also contribute al! 
its geological, geophysical and geochemical data, studies 
and interpretations relating to said leases. 


It is stated that no fees or expenses are to be incurred in 
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connection with the proposed transaction. The Utah Public 
Service Commission has authorized Utah's participation in 
the venture and no other state commission or federal com- 
mission, other than this Commission, has jurisdiction over 
the transaction. 


Due notice of the filing of said application has been given in 
the manner prescribed under the Act (Holding Company Act 
Release No. 18337) and no hearing has been requested of or 
ordered by the Commission: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder that said application, as 
amended, insofar as it related to the initial contribution of 
cash and property by Utah, be, and it hereby is granted 
forthwith, subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act and subject to the pro- 
viso that nothing in this order shall be construed as in any 
manner affecting the jurisdiction of any other regulatory 
authority with respect to rates, accounting or similar mat- 
ters in connection with the proposed transaction and sub- 
ject further to the reservation of jurisdiction ordered below. 


IT IS FURTHER ORDERED that jurisdiction be and hereby 


is reserved with respect all other aspects of the transaction. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18394/April 25, 1974 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
Two Eighty Park Avenue 
New York, New York 10017 


MISSISSIPPI POWER & LIGHT COMPANY 
ARKANSAS POWER & LIGHT COMPANY 
ARKANSAS-MISSOURI POWER COMPANY 
LOUISIANA POWER & LIGHT COMPANY 
NEW ORLEANS PUBLIC SERVICE, INC. 
MIDDLE SOUTH ENERGY, INC. 

(70-5399) 


NOTICE OF PROPOSED ACQUISITION BY HOLDING 
COMPANY OF COMMON STOCK OF NEWLY ORGAN- 
IZED SYSTEM GENERATING COMPANY; ACQUISI- 
TION OF GENERATING FACILITIES; AND RELATED 
AGREEMENTS FOR FINANCING, CONSTRUCTION 
AND OPERATION OF SUCH FACILITIES 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“MSU”), a registered holding company, its principal 
operating subsidiaries, Arkansas Power & Light Company 
(“AP&L”), Arkansas-Missouri Power & Light Company 
(“ARK-MO”), Louisiana Power & Light Company 
(“LP&L”), Mississippi Power & Light Company (“MP&L”) 
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and New Orleans Public Service, Inc. (““NOPSI”’), and 
Middle South Energy, Inc. (““MSEI"’), a newly organized 
company within the Middle South System, have filed a joint 
application-declaration, and amendments thereto, with this 
Commission pursuant to the Public Utility Holding Com- 
pany Act of 1935 (’‘Act’’), designating Sections 6(a), 7, 9, 
10 and 12 of the Act and Rules 50(a)(2) and (a)(3) there- 
under as applicable to the proposed transactions, which are 
summarized below. 


MSU and its principal operating subsidiary companies 
(“System operating companies”’) currently have in effect 
plans to install substantial amounts of new generating capa- 
city to satisfy anticipated power needs of existing and ex- 
pected new customers. As a part of the overall system plan- 
ning program, MP&L has undertaken the engineering and 
related work in connection with the Grand Gulf Project 

(“‘ Project”), a two-unit nuclear generating plant with an 
aggregate capacity of 2,500,000 KW, to be constructed at 
Port Gibson, Mississippi, in MP&L’s operating area, at an 
estimated cost of $1,227 million. Estimated completion 
dates for the two units are 1980 and 1982, respectively. 


It is stated that, because of the size and cost of the Project 
relative to MP&L’s current installed capability and total 
capitalization, it is not considered feasible for MP&L to 
undertake the ownership and financing of the Project. 
Accordingly, MSE! was organized in February, 1974 as an 
Arkansas corporation, to be a wholly-owned subsidiary of 
MSU and to construct and own electric generating facilities 
for the MSU System. It will operate solely as an electric 
generating company supplying power to the System opera- 
ting companies under the terms and conditions of a System 
Agreement dated April 16, 1973 (described below) among 
the System operating companies. MSEI’s authorized capi- 
tal consists of 1,000,000 shares of no-par-value common 
stock. As an initial step in its activities MSEI will acquire 
the Project from MP&L as more fully described below. 


Specifically, MSU, MSEI, and the System operating com- 
panies propose the following transactions: (i) MSEI will 
issue and sell, and MSU will purchase, 40,000 shares of 
MSEI’s no-par common stock for a total cash consideration 
of $40 million; (ii) MSE! will acquire the Project from 
MP&L pursuant to a sales agreement (“Sales Agreement”); 
(iii) MSE! and MSU will enter into an agreement (‘Capital 
Funds Agreement’), pursuant to which MSU will under- 
take to furnish or cause to be furnished to MSEI sufficient 
capital for construction of the Project and for related pur- 
poses; (iv) MSE! and the System operating companies will 
enter into an agreement (“Availability Agreement’’) where- 
by, in consideration of MSEI’s commitments thereunder, 
the System operating companies will (if payments under 
the System Agreement are insufficient) undertake to pay 
MSEI’s total operating expenses as defined and shut-down 
costs, if any, associated with the Project; (v) MSEI will 
enter into an agreement (“Bank Loan Agreement’’) with 
Manufacturers Hanover Trust Company, as agent, and 
other banks (““Banks’’), pursuant to which MSEI will bor- 
row up to $447 million on its unsecured promissory notes 
(“Notes”); and (vi) MSEI and MP&L will enter into an 
agreement (“Service Agreement’) whereby MP&L will 
undertake to design, construct, operate and maintain the 
Project in behalf of MSEI. 

































The Capital Funds Agreement provides that in addition to 
the initial $40 million of MSEI’s common stock to be pur- 
chased by MSU, the latter will thereafter supply or cause 

to be supplied to MSEI (i) such amounts of equity capital as 
may be required from time to time in order to maintain the 
equity portion of MSEI's total capitalization at not less 
than 35%, and (ii) such amounts of capital as MSEI may 
require to complete construction of the Project, to permit 
activation and commercial operation thereof, and to pay in 
full at maturity all notes issued by MSEI under the Bank 
Loan Agreement. Total capitalization is defined as out- 
standing capital stocks of all classes plus surplus plus out- 
standing indebtedness for borrowed money (other than 
short-term debt) including revenue bond financing, if any, 
with respect to pollution control facilities relating to the 
Project. MSEI will apply the proceeds from these sources 
to acquire the Project from MP&L and to the construction 
and related costs of the Project. 


Under the Bank Loan Agreement, the Banks named therein 
will make loans to MSEI from time to time as needed 
through December 31, 1979 up to the aggregate commit- 
ment of $447 million. The related Notes will be dated as 
of the date of issuance; will mature December 31, 1982; 
and will bear interest through March 31, 1977 (payable 
quarterly) at a rate per annum equal to 110% of the sum 

of % of 1% plus the commercial loan rate (“MHTCO rate”) 
charged by Manufacturers Hanover Trust Company from 
time to time on 90-day loans to its most responsible and 
substantial corporate customers, and thereafter at an annual 
rate equal to 110% of the sum of % of 1% plus the MHTCO 
rate. MSEI will pay quarferly a commitment fee of % of 
1% on the daily average unused portion of the Banks’ 
commitments; and MSEI may at any time cancel or reduce 
such commitments. MSEI may at its option prepay the 
Notes in whole or in part without penalty at any time. 

The Bank Loan Agreement further provides, among other 
things, (1) corresponding to the provisions contained in 

the Capital Funds Agreement, that MSEI shall maintain its 
equity capital at not less than 35% of total capitalization; 
and (2) that initial loans to be made by the Banks are 
conditioned upon the prior saie of MSEI’s common stock 
to MSU for the cash consideration of $40 million. and 
MSEI’s acquisition of the Project from MP&L. It is 
expected that compensating balances of 5% will be required 
in connection with borrowings from the Banks. On that 
basis, and assuming an MHTCO rate of 10% per annum, 
MSEI’s effective cost of the borrowings would be 11.87% 
through March 31, 1977, and 12.15% thereafter (exclusive 
of commitment fees). The proposed sale of $40 miilion of 
common stock and the $447 million bank commitment 
comprise the initial phase of MSEI’s financing program in 
respect to the Project. Additional financing will be required 
to meet construction costs and to refund the Bank loans. 
Any such additional financing will be the subject of further 
filings with the Commission. 


The Sales Agreement between MSEI and MP&L provides 
that MSEI shall pay, at closing, an amount equal to the 
original cost of each item of the Project property as re- 
flected on MP&L’s books of account at the date of closing. 
At December 31, 1973, such amount was approximately 
$19.6 million. The property may be conveyed subject to 
the lien of MP&L’s Mortgage and Deed of Trust, dated 
September 1, 1944, as supplemented, but MP&L is obli- 









gated to secure a release therefrom within 60 days of the 
closing date. MP&L will also undertake to have transferred 
to MSEI all regulatory consents and approvals heretofore 
obtained by MP&L in respect of the Project. 


Under the existing System Agreement, previously referred 
to, the System operating companies which have excess 
generating capacity sell the available excess to the other 
System operating companies. The purchasers agree to pay 
to the sellers sufficient amounts to cover the latters’ re- 
lated operating expenses, fixed charges on debt and a fair 
rate of return (presently 11.6%) on related equity invest- 
ment. The proposed Availability Agreement provides, 
among other things, that MSEI will join in the System 
Agreement on or before the date when Unit No. 1 of the 
Project is placed in operation; that MSE! will make avail- 
able to such operating companies under the terms of the 
System Agreement all power available at the Project and 

at such other generating units as may be designated by the 
parties; and that for MSEI's undertakings pursuant to the 
Availability Agreement, the System operating companies 
will pay to MSEI, commencing with the earlier of De- 
cember 31, 1982 (whether or not the Project is then in 
operation) or the date on which the first unit is placed in 
operation, such amounts as (when added to any amounts 
received by MSEI under the System Agreement or other- 
wise) will be at least equal to (i) MSEI’s operating expenses 
as defined (including such expenses as might be incurred 
by MSEI for maintenance and surveillance of either or both 
units in the event of permanent shut-down thereof), (2) 
interest charges, and (3) depreciation at the rate of 3.65% 
per annum. Amounts, if any, payable under the Availability 
Agreement will be apportioned among the System oper- 
ating companies in accordance with the terms of that 
agreement. It is stated that the existing System Agreement 
has been accepted for filing with the Federal Power Com- 
mission (Docket No. E-8130); that the FPC has ordered 
the revision of certain service schedules thereunder; and 
that in order to permit participation by MSEI in the 
System Agreement, an amendment thereto will be filed 
with the FPC at an appropriate time. 


The Service Agreement between MSE! and MP&L provides 
that following MSEI's acquisition of the Project pursuant 
to the Sales Agreement, MP&L will proceed with the 
design, construction, maintenance, and operation of the 
Project on behalf of MSEI. In that connection, MP&L will 
furnish all required labor and material in compliance with 
applicable standards, including those of the Atomic Energy 
Commission (“AEC”); will amend its application for con- 
struction permits previously filed with the AEC (Docket 
Nos. 50-416 and 50-417) to include MSEI as an applicant; 
and will use its best efforts to assist MSEI in obtaining 
such other consents and permits as may be necessary. 
MSEI will be directly liable for and pay directly the costs 
and expenses of non-affiliated persons, and will reimburse 
MP&L monthly the latter’s actual costs (including over- 
heads) for the next succeeding month of rendering such 
services, determined in accordance with regulatory author- 
ity having jurisdiction. The Service Agreement will be 
terminable by either party upon notice. 


A statement of the fees and expenses (including fees of 


the Banks’ special counsel) paid or incurred or to be paid 
or incurred will be supplied by amendment. It is stated 
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that in addition to the Federal Power Commission’s juris- 
diction over MSEI’s participation in the System Agreement, 
previously mentioned, a certificate of public convenience 
and necessity must be obtained from the Mississippi Public 
Service Commission prior to commencement of construc- 
tion of the Project, and that MP&L and MSEI must obtain 
appropriate waivers, licenses, consents or permits of the 
AEC in connection with construction and operation there- 
of. It is further stated that no other State or Federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 20, 1974, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of 

fact or law raised by said application-declaration, as amend- 
ed, which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request should be served personal- 
ly or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon the 
applicants-declarants at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney-at-law, by 
certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended, or 
as it may be further amended, may be granted and permit- 
ted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who re- 
quest a hearing or advice as to whether a hearing is ordered 
will receive notice of further developments in this matter, 
including the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18395/April 26, 1974 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
120 North Chapparal Street 

Corpus Christi, Texas 78403 

(70-5491) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Central Power and 


Light Company (“CP&L”), an electric utility subsidiary 
company of Central and South West Corporation 
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(“Central”), a registered holding company, has filed a 
declaration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 ("Act”), designating 
Sections 6(a) and 7 of the Act and Rule 50 promulgated 
thereunder as applicable to the proposed transaction. All 
interested persons are referred to the declaration, which is 
summarized below, for a complete statement of the pro- 
posed transaction. 


CP&L proposes to issue and sell, subject to the competi- 
tive bidding requirements of Rule 50 under the Act, 
$40,000,000 principal amount of First Mortgage Bonds, 
Series N, to be dated June 1, 1974, and to mature June 1, 
2004 (the “bonds”). The interest rate (which will be 
multiple of 1/8 of 1%) and the price (which will not be less 
than 99% nor more than 102.75% of the principal amount 
of the bonds, exclusive of the accrued interest to be added 
to such price) will be determined by competitive bidding. 
The bonds will be issued and secured by CP&L’s Indenture 
of Mortgage or Deed of Trust, dated November 1, 1943, 
to the First National Bank of Chicago and R. R. Man- 
chester (successor Co-Trustee), as Trustees, as amended by 
the indentures supplemental thereto heretofore executed 
(the “Mortgage”), and to be further amended by a Supple- 
mental Indenture to be dated June 1, 1974, which con- 
tains a prohibition until June 1, 1979, against refunding 
the issue with the proceeds of funds borrowed at a lower 
effective interest cost, except under certain debt retire- 
ment provisions of the Mortgage. 


The proceeds to be derived by CP&L from the sale of the 
bonds (exclusive of accrued interest and after deducting 
expenses of issue) will be used to finance a part of the 
costs of additions, extensions, betterments and improve- 
ments made and to be made to its electric utility proper- 
ties, including the payment of approximately $14,000,000 
of short-term notes incurred or expected to be incurred by 
CP&L in connection with the interim financing of its 
construction expenditures. The proposed construction 
expenditures of CP&L for the calendar years 1974 and 
1975 are presently estimated at $115,691,000 and 
$84,102,000, respectively. It is proposed to authenticate 
the bonds against approximately $24,435,000 of matured 
CP&L Series A bonds and approximately $25,941,667 of 
available unused net expenditures for bondable property 
of CP&L. 


The fees and expenses to be paid by CP&L in connection 
with the issue and sale of the bonds are estimated to total 
$95,000, including legal fees of $18,500. The fees and 
expenses of legal counsel for the successful bidders, to be 
paid by the successful bidders, are estimated at $12,850. 
It is stated that no state commission and no federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may not later than May 24, 1974, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said declaration which he desires to con- 
trovert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
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request should be served personally or by mail (air mail if 
the person being served is located more than 500 miles 
from the point of mailing) upon the declarant at the above- 
stated address, and proof of service (by affidavit or, in 

case of attorney-at-law, by certificate) should be filed with 
the request. At any time after said date, the declaration, as 
filed or as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered, will receive notice of 
further developments in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8319/April 22, 1974 


In the Matter of 


HOME INCOME SHARES, INC. 
c/o David Fain Brown 

9100 Wilshire Boulevard 

Beverly Hills, California 90212 
(811-2355) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 8(f) OF THE ACT DECLA- 
RING THAT COMPANY HAS CEASED TO BE AN 
INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Home Income Shares, 
Inc. (“Applicant”), registered as a closed-end, diversified 
management investment company under the Investment 
Company Act of 1940 ("Act"), has filed an application 


pursuant to Section 8(f) of the Act for an order of the Com- 


mission declaring that Applicant has ceased to be an invest- 
ment company as defined in the Act. All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations set forth therein, 
which are summarized below. 


Applicant was organized as a Maryland corporation on 
February 5, 1973. It filed its Notification of Registration 
on Form N-8A under the Act and a Registration State- 
ment under the Securities Act of 1933 ("1933 Act”), on 
February 7, 1973. Applicants 1933 Act Registration 
Statement never became effective, and on February 28, 
1974, the Commission consented to its withdrawal. 


Applicants represents that due to unfavorable market 
conditions it never commenced operations as an investment 
company and that none of its shares have ever been issued. 
Applicant further represents that it is now in the process of 
being dissolved. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
effectiveness of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 17, 1974, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission should order 
a hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon the Applicant at the address stated above. 
Proof of such service (by affidavit, or in case of an attor- 
ney-at-law, by certificate) shall be filed contemporaneous- 
ly with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order dis- 
posing of the application herein will be issued as of course 
following May 17, 1974, unless the Commission thereafter 
orders a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive notice of 
further developments in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8320/April 24, 1974 


In the Matter of 


FML GROWTH FUND, INC. 

FML EQUITY INCOME FUND, INC. 

THE FIDELITY MUTUAL LIFE INSURANCE 
COMPANY 

Fidelity Mutual Life Building 

Philadelphia, Pennsylvania 19110 

(812-3615) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER AND PURSUANT TO 
SECTION 17(b) OF THE ACT 
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NOTICE IS HEREBY GIVEN that FML Growth Fund, 
Inc. (“Growth”) and FML Equity Income Fund, Inc. 
(“Equity”), both registered under the Investment Company 
Act of 1940 (“Act”) as diversified, open-end, management 
investment companies (collectively the “Funds”), and 

The Fidelity Mutual Life Insurance Company (“Fidelity”), 
(collectively the “Applicants”), have filed an application 
pursuant to Section 17(b) of the Act for exemption from 
the provisions of Section 17(a) of the Act to permit the 
proposed merger of Growth into Equity and pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereunder to 
permit the participation in such proposed merger to the 
extent noted below of Fidelity and FML Funds Advisory 
Company (the “Adviser”). All interested persons are refer- 
red to the application on file with the Commission for a 
statement of the representations contained therein, which 
are summarized below. 


The Funds were organized by Fidelity under Delaware law 
and, at present, are relatively small in terms of net asset 
value. Growth’s investment objective is long-term growth 
of capital with any income generated as incidental to this 
objective. Equity primarily seeks current income with 
capital appreciation as a secondary investment objective. 
Each of the Funds employ the Adviser, a wholly-owned 
subsidiary of Fidelity, as its investment adviser pursuant to 
substantially similar investment advisory agreements. The 
boards of directors of the Funds are identical and the same 
individuals, all employees of Fidelity, serve as officers of 
both Funds. As of March 12, 1974, Fidelity owned 
approximately 17% of the outstanding common stock of 
Growth and approximately 35% of the outstanding com- 
mon stock of Equity which it intends to vote in favor of 
the proposed merger. 


The Funds have entered into an Agreement and Plan of 
Merger, dated March 7, 1974 (the “Agreement”), pro- 
viding for the merger of Growth and Equity with Equity 
being the surviving corporation (the “Surviving Corpo- 
ration”). The Agreement contains a proposal to amend 
Equity’s Certificate of Incorporation to state an investment 
objective of seeking growth of capital and income which, 

if approved, will permit the Surviving Corporation to hold 
all of Growth’s present investments including those that 
have growth potential but do not produce current income. 
The Agreement also contains a proposal to change Equity’s 
name to Combined Shares, Inc. Approval of the Agreement 
by the shareholders of each of the Funds is a condition 


precedent to the consummation of the proposed transaction. 


It is also a condition precedent, to the obligation of each 
of the Funds to effect the merger, that an opinion of 
counsel be obtained to the effect that the proposed trans- 
action will constitute a tax-free reorganization and that no 
gain or loss will be recognized by either of the Funds or 
their shareholders as a result of the transaction. If the 
Agreement is approved by the requisite majority of out- 
standing voting securities of each of the Funds, it is anti- 
cipated that the proposed merger will take place on or 
before June 30, 1974. 


On the effective date of the merger, each of the Funds will 
distribute to its respective shareholders a dividend consist- 
ing of substantially all of its undistributed net income. On 
such date, each outstanding share of Growth’s common 
stock will be converted into a number of shares of the 
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Surviving Corporation calculated on the basis of the re- 
lative net asset values of each of the Funds determined at 
the same point in time. 


As of December 31, 1973, Growth and Equity had, re- 
spectively, net assets of $4,636,661 and $3,150,828 and 
had net unrealized depreciation on the securities in their 
portfolios in the amounts of $103,202 and $382,334, re- 
spectively. In addition, Growth had a tax loss carry for- 
ward of $1,636,696. No adjustment in the bases of 
exchange will be made as a result of such tax losses or net 
unrealized depreciation. If the merger had taken place on 
December 31, 1973, the shareholders of Growth would 
have received 477,615 shares or 59.5% of the Surviving 
Corporation and the shareholders of Equity 324,601 
shares or the remaining 40.5%. 


Applicants state that because the boards of directors and 
officers of the Funds are identical and because Fidelity 
holds the power to vote 5% or more of the outstanding 
voting securities of each of the Funds, the Funds might 
be deemed to be under “common control” and each of the 
Applicants and the Adviser might be deemed to be an 
“affiliated person” of each of the others under the defini- 
tion of “affiliated person” set forth in Section 2(a) (3) of 
the Act. 


Section 17(a) of the Act, in pertinent part, provides that 
it is unlawful for any affiliated person of a registered 
investment company knowingly to sell to or purchase 
from such registered investment company any security or 
other property except securities of which the investment 
company is the issuer. Pursuant to Section 17(b) of the 
Act, the Commission, upon application, may grant an ex- 
emption from such prohibition after finding that the 
terms of the proposed transaction are fair and reasonable 
and do not involve overreaching on the part of any person 
concerned and that the proposed transaction is consistent 
with the policy of each registered investment company 
concerned and the general purposes of the Act. 


Applicants assert that the proposed transaction is fair and 
reasonable and does not involve overreaching on the part 
of any person concerned. It is represented that Growth’s 
management has found it increasingly difficult for the 
fund to achieve its investment objective of long-term 
growth and that Growth’s management believes the pro- 


posed. flexible investment objectives of the Surviving Corpo- 


ration will offer a better opportunity under current market 
conditions for Growth’s shareholders to achieve their 
investment goals. Applicants state that both Funds are 
currently too small to permit their efficient, economical 
operation. Applicants represent that merging the Funds 
will increase the asset base over which to spread corporate 
expenses such as auditing, legal, printing, reporting and 
administrative costs, and, thereby, create certain savings in 
per share operating costs which will benefit the share- 
holders of the Surviving Corporation equally. Applicants 
estimate that such cost savings from the operation of a 
single fund rather than separate funds incurring separate 
costs will amount to approximately $7,000 in 1974. 


Applicants submit that the proposed transaction is con- 
sistent with the investment policy of each of the Funds 


_ and the general purposes of the Act. Applicants state that 
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the investment objectives of both Funds will be identical 

on the effective date of the merger by virtue of the fact 
that shareholders of both Funds will have voted to change 
their objectives by approving the Agreement which incorpo- 
rates the change of Equity’s investment objective from that 
of seeking current income and secondarily capital appre- 
ciation to that of stressing both policies equally. Applicants 
state that, although the present investment objectives of 

the Funds are different, as of December 31, 1973, one-half 
of the issues held in Equity’s portfolio were also present in 
the portfolio of Growth. 


Rule 17d-1 adopted by the Commission under Section 17 
(d) of the Act provides that “no affiliated person of... 
any registered investment company . . . and no affiliated 
person of such a person. . . acting as principal, shall parti- 
cipate in, or effect any transaction in connection with, any 
joint enterprise or other joint arrangement or profit shar- 
ing plan in which such registered company . . . is a parti- 
cipant, and which is entered into, adopted or modified 
subsequent to the effective date of this rule, unless an 
application regarding such joint enterprise, arrangement or 
profit sharing plan has been filed with the Commission 

and has been granted by an order entered prior to the sub- 
mission of such plan or modification to security holders 
for approval, or prior to such adoption or modification.” 

It also provides that in passing upon such application the 
Commission will consider whether the participation of such 
registered company in such joint enterprise, joint arrange- 
ment, or profit sharing plan on the basis proposed is con- 
sistent with the provisions, policies, and purposes of the 
Act and the extent to which such participation is on a 

basis different from, or less advantageous than, that of 
other participants. Applicants submit that because each of 
the Funds and the Adviser anticipate cost savings as a conse- 
quence of the proposed merger and will each pay a portion 
of the expenses of the merger, as more fully described 
below, the proposed merger may be deemed a joint enter- 
prise, joint arrangement, or profit sharing plan as defined 
by Rule 17d-1. 


Applicants represent that, as a result of the proposed 
merger, the Adviser may benefit from savings resulting 

from the elimination of certain presently duplicated record- 
keeping expenses and from a reduction in the expense ratio 
of the Surviving Corporation below the 1-%2% expense 
limitation imposed on the Adviser which in the past has 
necessitated a reimbursement to Equity of a portion of the 
Adviser's fees. It is estimated that the Adviser’s savings 
would have been approximately $4,650 in 1973 in the 
Funds had been operated on a combined basis which 

savings would have permitted the Adviser to operate at a 
profit for the first time since its incorporation. Applicants 
further represent that the Adviser has agreed to pay 75% of 
all incremental expenses of the merger over and above the 
customary expenses which each of the Funds and the 
Adviser would incur in holding an annual meeting not in- 
volving a merger proposal. The remaining 25% of such 
incremental expenses will be borne by the Surviving Corpo- 
ration. The incremental expenses of the merger are esti- 
mated at $15,000. Applicants assert that the allocation of 
the incremental expenses of the merger is fair and reason- 
able and free from overreaching in that the anticipated 
savings to the Funds will exceed those to the Adviser who, 
nevertheless, will bear 75% of the costs. Applicants further 









assert that the proposed merger is on an identical basis as 
between the Funds and, to the extent the Adviser’s 
Participation in the proposed merger is different from that 
of the Funds, the Fund’s participation is not less advantage- 
ous than that of the Adviser. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 13, 1974, submit to the Com- 
mission in writing a request for a hearing on the matter 
accompanied by a statement as to the nature of his interest, 
the reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served 

is located more than 500 miles from the point of mailing) 
upon Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Regu- 
lations promulgated under the Act, an order disposing of 
the application will be issued as of course following May 
13, 1974, unless the Commission thereafter orders a hear- 
ing upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether a 
hearing is ordered, will receive notice of further develop- 
ments in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8321/April 25, 1974 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 

1295 State Street 

Springfield, Massachusetts 01111 

(812-3614) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Massachusetts Mutual 
Life Insurance Company (“Applicant”), a mutual life 
insurance company organized under the laws of the Com- 
monwealth of Massachusetts, has filed an application pur- 
suant to Section 17(d) of the Investment Company Act of 
1940 (“Act”) and Rule 17d-1 thereunder for an order of 
the Commission permitting Applicant to engage in the 
transaction described below. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations contained therein, 
which are summarized below. 
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Pursuant to an order of the Commission issued on August 
19, 1971 (Investment Company Act Release No. 6690), 
Applicant, which acts as investment adviser for MassMutual 
Corporate Investors, Inc. (the "Fund”), a nondiversified, 
closed-end management investment company registered 
under the Act, is permitted to invest concurrently for its 
general account in each issue of securities purchased by 

the Fund at direct placement, and to exercise warrants, 
conversion privileges and other rights at the same time as 
the Fund. This order is subject to several conditions, one 
of which requires, generally, that purchases at direct place- 
ment of securities which would be consistent with the 
investment policies of the Fund be shared equally by Appli- 
cant and the Fund. Another condition is that once Appli- 
cant and the Fund have acquired interests in an issuer, 
neither Applicant nor the Fund, unless otherwise permit- 
ted by order of the Commission, may acquire any further 
interest in such issuer other than interests in all respects 
identical. 


Applicant wishes to purchase at direct placement 
$2,000,000 in principal amount of a new issue of 9% 
Senior Notes due 1994 (the “Senior Notes”) of Royal 
Industries, Inc. (“Royal”). Applicant expects that the total 
amount of the Senior Notes to be issued will be 
$10,000,000 in principal amount and that Aetna Life 
Insurance Company (“Aetna”), as lead lender, will acquire 
$8,000,000 in principal amount of the Senior Notes. -Since 
Applicant and the Fund each presently hold $4,000,000 

in principal amount of 7-%% Subordinated Notes due 1987 
(the “Subordinated Notes”) issued by Royal on October 
24, 1972 with warrants to purchase 80,000 shares each of 
the common stock of Royal prior to September 1, 1987 
(collectively referred to as the “Outstanding Royal Securi- 
ties”), Applicant requests an order permitting it to acquire 
the Senior Notes. 


Under Section 17(d) of the Act, and Rule 17d-1 there- 
under, an affiliated person of a registered investment com- 
pany may not effect any transaction in which such invest- 
ment company is a joint participant without the permis- 
sion, of the Commission. In passing upon applications for 
orders granting such permission, the Commission is required 
to consider whether the participation of the investment 
company in such joint enterprise or arrangement on the 
basis proposed is consistent with the provisions, policies, 
and purposes of the Act and the extent to which such 
participation is on a basis different from, or less advant- 
ageous than, that of other participants. 


Applicant submits that its proposed acquisition of the 
Senior Notes is not disadvantageous to the Fund and is 
consistent with the provisions, policies, and purposes of 

the Act. The Fund’s investment policy restricts it to invest- 
ment in long-term obligations and preferred stocks which 
are purchased directly from issuers and which have “equity 
features.” Applicant represents that the Senior Notes, 
whose terms were primarily determined by Royal and 


Aetna, lack such equity features and are therefore not appro- 


priate investments for the Fund. Applicants state that the 
proposed sale of the Senior Notes to it is in no way con- 
nected with the sale of the Outstanding Royal Securities to 
the Fund and Applicant in 1972 other than by virtue of 
the fact that Applicant established a relationship with 
Royal at that time through the acquisition of the Out- 
standing Royal Securities. Although the Subordinated 
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Notes will be subordinate in right of payment to the 
Senior Notes, Applicant submits that the proposed invest- 
ment by it will not be disadvantageous to the Fund be- 
cause Royal will be receiving significant new value in con- 
sideration for issuing the Senior Notes. Applicants further 
submit that, if it does not purchase the Senior Notes, Royal 
will not be restricted from selling the Senior Notes to 
other investors to which the Subordinated Notes held by 
the Fund would also be subordinate in right of payment. 


Applicant believes that the Senior Notes would be an 
attractive investment and submit that it will be disadvant- 
aged if not permitted to acquire a portion of the Senior 
Notes. Accordingly, Applicant requests an order pursuant 
to Section 17(d) of the Act and Rule 17d-1 thereunder 
permitting it to acquire $2,000,000 in principal amount of 
the Senior Notes, notwithstanding the prior ownership by 
it and the Fund of the Outstanding Royal Securities. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 13, 1974 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues of fact 
or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served 
is located more than 500 miles from the point of mailing) 
upon Applicant at the address set forth above. Proof of 
such service (by affidavit, or in the case of an attorney- 
at-law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course fol- 
lowing May 13, 1974, unless the Commission thereafter 
orders a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage: 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8322/April 25, 1974 


In the Matter of 


THE EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES 


and 


SEPARATE ACCOUNT A OF THE EQUITABLE LIFE 
ASSURANCE SOCIETY OF THE UNITED STATES 


and 


SEPARATE ACCOUNT E OF THE EQUITABLE LIFE 


ASSURANCE SOCIETY OF THE UNITED STATES 
1285 Avenue of the Americas 
New York, New York 10019 
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(812-3620) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) FOR EXEMPTION FROM SECTIONS 2{a) (19), 
17(f), 22(d), 27(a) (3) AND 27(c) (2) OF THE ACT AND 
RULE 17f-2 THEREUNDER 


NOTICE IS HEREBY GIVEN that The Equitable Life As- 
surance Society of the United States (”"Equitable”), a 
mutual life insurance company organized under the laws of 
the State of New York, and Separate Account A of The 
Equitable Life Assurance Society of the United States 
("Separage Account A”) and Separate Account E of The 
Equitable Life Assurance Society of the United States 
("Separate Account E”) (the “Accounts”), open-end 
diversified management investment companies registered 
under the Act, have filed an application pursuant to Sec- 
tion 6(c) of the Investment Company Act of 1940 ("Act”) 
for an order declaring that Malcolm Smith shall not be 
deemed an interested person of Separate Account E as that 
term is defined under Section 2(a) (19) of the Act by 
reason of his status as a limited partner of Gibbons, Green 
and Rice (“Gibbons”) which is registered as a broker-dealer 
under the Securities Exchange Act of 1934 ("1934 Act”) 
and for an order of exemption to the extent noted below 
from the provisions of Section 17(f), 22(d), 27(a) (3) and 
27(c) (2) of the Act and Rule 17f-2 thereunder. (Equitable, 
Separate Account A and Separate Account E are herein 
collectively called “Applicants”.) All interested persons 

are referred to the application on file with the Com- 
mission for a statement of the representations contained 
therein which are summarized below. 


Equitable and Separate Account A are currently offering 
immediate variable annuity contracts which are purchased 
by a single payment and funded through Separate Account 
Aand deferred variable annuity contracts which are pur- 
chased by single or periodic payments ("Current Deferred 
Contracts”) and funded through Separate Account A or 
Equitable’s general account ("Fixed accumulation”) or 
divided between them, as specified by the contract owner. 
Owners of Current Deferred Contracts funding HR-10 plans 
and tax-sheltered annuity arrangements will have the 

right to have their Contracts amended in order to transfer 
their fixed accumulations under such Contracts from 
Equitable’s general account to Separate Account E without 
charge. 


Applicants propose to offer two new types of deferred 
variable annuity contracts which will be called “Flexible 
Retirement Annuity Contracts” ("Deferred New Con- 
tracts”). Under one type, periodic payments may be made 
to Equitable annually or more frequently (the “Periodic 
Payment New Contracts”) until the contract retirement 
date, the date the contract is surrendered for its cash value 
or the annuitant’s prior death, whichever first occurs. 
Under the other, a single payment may be made to Equit- 
able (the “Single Payment New Contracts”). 


The Current Deferred Contracts will no longer be offered 
on and after the date the Deferred New Contracts are first 
offered. The Current Deferred Contracts which are out- 
standing at that time will continue in effect and periodic 
payments thereunder may continue to be made. 


The right to purchase a Single Payment New Contract with- 
out a sales charge when the purchase is under an insurance 





policy or annuity contract issued by Equitable is referred 
to herein as the “Purchase Right”. No state premium tax 
is applicable to a purchase under the Purchase Right nor 
does an Equitable agent receive a commission on such a 
purchase. 


After the deductions are made, the net payment is allo- 
cated to Separate Account A, Separate Account E or 
divided between the Accounts, in accordance with the 
Owner’s instructions. 


Section 2(a) (19) of the Act includes in the definition of 
“interested person” of an investment company, its invest- 
ment adviser or principal underwriter, any broker or 
dealer registered under the 1934 Act or any affiliated 
person of such a broker or dealer. Section 2(a) (3) of the 
Act provides in part that an “affiliated person” of another 
person includes any partner of such other person. 


Mr. Smith is a Member of the Committee of each of the 
Accounts. The application states that Gibbons is engaged 
primarily in the business of arranging the purchase and 
sale of businesses and does not do any business directly or 
indirectly, with Applicants. Equitable acts as investment 
adviser of, and may be deemed to be a principal under- 
writer for, each of the Accounts. It therefore appears that 
Mr. Smith by virtue of being an “affiliated person” of 
Gibbons, a registered broker-dealer, is an “interested per- 
son” of Applicants. 


Appiicants assert that Mr. Smith should not be deemed an 
“interested person” of Applicants solely because of his af- 
filiation with Gibbons which does not hold itself out to 
the public as engaging, and it does not engage, in the 
brokerage business, the business of a dealer in securities 
or in the underwriting business. Gibbons does not hold 
cash, securities or other property for customers’ accounts 
and does not do, and will not do, any business, directly or 
indirectly, with Applicants. Applicants further state that 
Mr. Smith’s affiliation with Gibbons does not and will not 
impair his independence in acting on behalf of the Ac- 
counts and persons having interest therein, and that the 
requested exemption for Separate Account E is therefore 
consistent with the provisions of Section 6(c). 


Section 17(f) provides, in pertinent part, that a registered 
management investment company may maintain its securi- 
ties and other investments in its own custody in accordance 
with such rules, regulations and orders as may be adopted 
by the Commission for the protection of investors. Rule 
17f-2 requires, in pertinent part, that such assets be placed 
in a bank or other company whose functions and physical 
facilities are supervised by Federal or state authorities, and 
that access to the securities be limited to certain specified 
persons. The application states that the vault maintained 
by Equitable is comparable to the vaults in most banks 

and that Equitable keeps therein securities and other 
investments of a value in excess of $6 billion. Furthermore, 
as required by Equitable’s By-Laws, the Finance Com- 
mittee of Equitable’s Board of Directors has prescribed 
rules and requirements to govern the custody, safekeeping 
and control of all securities owned or held by Equitable. 

In this connection, Equitable is subject to extensive super- 
vision and regulation by the Insurance Department of the 
State of New York which conducts periodic examinations 
of the functions, physical facilities and all other aspects 
of Equitable’s business. Accordingly, Equitable and Sepa- 
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rate Account E request exemption from the provisions of 
Section 17(f) and Rule 17f-2(i) to permit custody of the 
securities and other investments of Separate Account E to 
be held by Equitable in Equitable’s own vault, except for 
such securities and investments as may be kept in the 
custody of a bank having the qualifications described in 
Section 26(a) (1) of the Act and (ii) to permit, in connec- 
tion with Separate Account E, access to such vault and 

to the securities and similar investments in the custody of 
such bank, by the representatives of State Insurance Depart- 
ments and by not more than 20 officers or other respon- 
sible employees of Equitable, in accordance with the pro- 
cedures set forth in the application. 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company or principal underwriter 
shall sell any redeemable security to the public except at a 
current offering price described in the prospectus. 


Section 27(a) (3) provides, in pertinent part, that the 
amount of sales load deducted from any one of the first 
twelve monthly payments under a periodic payment plan 
certificate may not exceed proportionately the amount 
deducted from any other such payment, and the amount 
deducted from any subsequent payment may not exceed 
proportionately the amount deducted from any other subse- 
quent payment. 


The application states that the elimination of the sales 
charge when a Single Payment New Contract is purchased 
under an insurance or annuity contract issued by Equitable 
will not arbitrarily or unfairly discriminate between differ- 
ent categories of investors. The application further states 
that the elimination of the sales charge for the Single Pay- 
ment New Contract recognizes that a sales charge has al- 
ready been paid in connection with the issuance of the 
original policy or contract. The elimination of the sales 
charge would be available only when a Single Payment Con- 
tract is purchased under an insurance policy or an annuity 
contract issued by Equitable. Similarly, sales and adminis- 
trative charges have already been paid on amounts which 
are transferred from the fixed accumulation to Separate 
Account E under a Current Deferred Contract containing 
such a transfer right. Applicants consider that the im- 
position of a sales charge under such circumstances, and an 
administrative charge is the case of a transfer to Separate 
Account E under a Current Deferred Contract, would be 
unwarranted and not in the public interest or consistent 
with the protection of investors. 


The Deferred New Contracts are subject to the deductions 
set forth below for sales and administrative expenses and 
for any applicable state premium tax. 


Percent of Payment 





Contract For Sales For Admin- 
Expenses istrative 
Expenses 


Periodic Payment New Con- 
tract 
First Five Contract Year 
Payments (per contract 
year) 
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First $7,500 6.75% 1.75% 
Next $17,500 5.50 1.00 
Excess over $25,000 5.00 .50 
Sixth and Later Contract Year 
Payments (per contract year) 
First $7,500 5.25 1.75 
Next $17,500 5.00 1.00 
Excess over $25,000 4.50 -50 
Single Payment New Contract 
First $7,500 5.50 2.50 
Excess over $7,500 5.50 --- 
Purchase under insurance policy 
or annuity contract issued by 
Equitable --- 2.50 


The application states that the variation in the rates of 
deductions based on the amounts paid under a Periodic 
Payment New Contract and as between payments made in 
the first five contract years and in the sixth and later con- 
tract years reflect the sales costs associated with such Con- 
tracts. Applicants state that such variations in the rate of 
deductions are designed to meet ordinary and necessary 
variations in the distribution system, do not result in large 
initial sales loads and do not arbitrarily or unfairly dis- 
criminate between different categories of investors. The 
combined charge for sales and administrative expenses 
with respect to any payment during the term of the con- 
tract does not exceed 8.5%. Applicants request that an 
exemption from the provisions of Section 22(d) and 27 
(a) (3) be granted so that the Contracts may be offered 
and sold as proposed. 


Section 27(c) (2) prohibits a registered investment com- 
pany or 2 depositor or underwriter for such company from 
selling periodic payment plan certificates unless the pro- 
ceeds of all payments (other than the sales load) are de- 
posited with a bank or trustee or custodian and held under 
an indenture or agreement containing, in substance, the 
provisions required by Sections 26(a) (2) and (3) for trust 
indentures of a unit investment trust. Section 26(a) (2) 
requires that the trustee or custodian segregate and hold 
in trust all securities and cash of the trust, places certain 
restrictions on charges which may be made against the 
trust income and corpus, and excludes from expenses 
which the trustee or custodian may charge against the trust 
any payments to the depositor or principal underwriter, 
other than a fee, not exceeding such reasonable amount as 
the Commission may prescribe, for performing bookkeep- 
ing and other administrative services delegated to them by 
the trustee or custodian. Section 26(a) (3) governs the 
circumstances under which the trustee or custodian may 
resign. 


Applicants represent that the dangers against which Sec- 
tions 27(c) (2) and 26(a) are directed are not present here 
in view of the manner in which the Contracts will be 
administered. In addition, Equitable is subject to exten- 
sive supervision and regulation by the New York Insurance 
Department which conducts comprehensive periodic exam- 
inations of all aspects of Equitable’s business, including 
the handling of policyholders’ funds. Under New York 
law, Equitable cannot abandon its obligations to contract 
owners or annuitants until they have been fully discharged. 
In this connection, although the terms of the Contracts will 
legally insulate the reserves and other contract liabilities 
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with respect to the Accounts from liabilities arising out of 
any other business Equitable may conduct, Equitable’s 
assets will be available to protect against any loss in the 
event of any misfeasance or mishandling of payments. Fur- 
thermore, Equitable maintains a general blanket bond of 
$1,000,000 under which each of its officers, employees 

and commission agents is covered. The bond has a 

$50,000 deductible clause which in effect makes Equitable 
a self-insurer for the first $50,000 of any loss. 


In the foregoing circumstances, it is submitted that com- 
pliance with the requirements of Section 27(c) (2) is not 
necessary for the protection of investors and, therefore, 
Applicants request that an exemption from Section 27(c) 
(2) be granted. 


Applicants have consented that the exemption from Sec- 
tion 27(c) (2) be subject to the following conditions: (1) 
that charges under the Deferred New Contracts for admin- 
istrative services shall not exceed such reasonable amounts 
as the Commission shall prescribe, jurisdiction being re- 
served to the Commission for such purposes; and (2) that 
the payment of sums and charges out of the assets in the 
Accounts shall not be deemed to be exempted from regu- 
lation by the Commission by reason of this order, pro- 
vided that Applicants’ consent to this condition shall not 
be deemed to be a concession to the Commission of author- 
ity to regulate the payment of sums and charges out of the 
assets in the Accounts other than charges for administra- 
tive services, and Applicants reserve the right, in any pro- 
ceeding before the Commission or in any suit or action in 
any court, to assert that the Commission has no authority 
to regulate the payment of such other sums and charges. 


Section 6(c) of the Act provides that the Commission, by 
order upon application, may conditionally or uncondition- 
ally exempt any persons or transaction from any provi- 

sion or provisions of the Act, if and to the extent that such 
exemption is necessary or appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 16, 1974, at 5:30 p.m., submit 

to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served 

is located more than 500 miles from the point of mailing) 
upon Applicants at the address set forth above. Proof of 
such service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Regu- 
lations promulgated under the Act, an order disposing of 
the matter will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive notice of further developments in this 



















matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investments 
Management-Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8323/April 25, 1974 


In the Matter of 


PFL VARIABLE ANNUITY FUND | 
PFL VARIABLE ANNUITY FUND II 
PFL VARIABLE ANNUITY FUND III 
PFL VARIABLE ANNUITY FUND IV 
PFL VARIABLE ANNUITY FUND V 
PFL VARIABLE ANNUITY FUND VI 
PIEDMONT CAPITAL CORPORATION 


and 


PACIFIC FIDELITY LIFE INSURANCE COMPANY 
10960 Wilshire Boulevard 

Los Angeles, California 90024 

(812-3536) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING AN OFFER OF EXCHANGE AND PUR- 
SUANT TO SECTION 6(c) FOR EXEMPTIONS FROM 
SECTIONS 22(d), 26(a) AND 27(c) (2) OF THE ACT 


PFL Variable Annuity Fund |, PFL Variable Annuity Fund 
11, PFL Variable Annuity Fund II1, PFL Variable Annuity 
Fund IV, PFL Variable Annuity Fund V, and PFL Vari- 
able Annuity Fund VI (the “Funds”), each of which is 
registered under the Investment Company Act of 1940 
(the “Act”) as a unit investment trust, Pacific Fidelity Life 
Insurance Company ("PFL”), and Piedmont Capital Corpo- 
ration (the “Underwriter”) (PFL, the Funds and the Under- 
writer being collectively referred to hereinafter as the 
“Applicants”) have filed an application pursuant to Section 
11 of the Act for approval of an offer of exchange and 
pursuant to Section 6(c) for exemptions from the pro- 
visions of Sections 22(d), 26(a) and 27(c) (2) of the Act. 


On March 27, 1974, a notice (Investment Company Act 
Release No. 8285) was issued of the filing of said appli- 
cation. The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the 
information stated therein unless a hearing should be 
ordered. No such request has been filed and the Com- 
mission has not ordered a hearing. 


The matter has been considered and it has been found, on 
the basis of the representations contained in the appli- 
cation, that the granting of the requested exemptions is 
necessary or appropriate in the public interest and consist- 
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ent with the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act that 
the proposed offer of exchange pursuant to which values 
accumulated under a contract issued with respect to a Fund 
will be exchanged for a contract issued by a different Fund 
where the net contract is the same in all material aspects 

to the contract being exchanged except for the underlying 
investment company in which the assets of the separate 
Funds are invested, be and is hereby approved, and 


IT 1S FURTHER ORDERED that Applicants be, and are 
hereby, exempted from the provisions of Section 22(d) 
of the Act to the extent necessary to permit: 


(1) the above-mentioned exchange to take place without 
imposition of any additional sales charges; 


(2) the transfer during the accumulation period of values 
accumulated on the fixed dollar portion of a contract to 
the variable portion without any deduction for sales and 
administrative expense; 


(3) the determination of the applicable sales and adminis- 
trative charge on the sale of a contract to be based on the 
entire amount of the purchase payment received pursuant 
to a single purchase payment contract regardless of the al- 
location of net proceeds of the payment between the fixed 
and variable sides of the contract; 


(4) reduced sales and administrative charges if the purchase 
payments under a contract are derived from amounts pay- 
able under life insurance and annuity contracts issued by 
PEL, i.e., from death benefits and/or settlements under 

life insurance and annuity policies, maturity values of 
endowment policies, and cash surrender values of insurance 
and annuity policies; and 


(5) a beneficiary named under any of Applicants variable 
annuity contracts to elect to receive the death benefit in 
the form of a variable annuity, without any sales charges. 


IT iS FURTHER ORDERED that Applicants be, and are 
hereby, exempted from the provisions of Sections 26(a) 
and 27(c) (2) of the Act upon the following conditions to 
which Applicants have consented: 


(1) that any charges under the variable annuity contracts 
for administrative services shall not exceed such reason- 
able amounts as the shall prescribe, and the Commission 
shall reserve jurisdiction for such purpose; and 


(2) that the payment of sums and charges out of the as- 
sets of Account A shall not be deemed to be exempted 
from regulation by the Commission by reason of this order, 
provided that the Applicants’ consent to this condition 
shall not be deemed to be a concession to the Commission 
of authority to regulate the payment of sums and charges 
out of such assets, other than charges for administrative 
services, and Applicants reserve the right in any proceed- 
ing before the Commission, or in any suit or action in any 
court, to assert that the Commission has no authority to 
regulate the payment of such other sums and charges. 
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For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 6331/April 22, 1974 


SEC v. MEMORY WORLD, INC., et al 
(Formerly MEMORY LANE, INC.) 
(D. Alaska, Civil Action No. A74-50) 


G. Kent Edwards, United States Attorney for Alaska, and 
Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission an- 
nounced that on April 15, 1974, the Commission filed a 
Complaint in the United States District Court for Alaska, 
seeking an injunction against Memory World, Inc. (former- 
ly Memory Lane, Inc.) of Denver, Colorado. Individual 
defendants also named in the Complaint include Yvonne 
Marie Maher, Stinson Beach, California; Donald Lawrence 
Borba, Denver; Lawrence Paul Weiland, Jr., Palmer, Alaska; 
and Jerry Gilbert Brassfield, San Jose, California. 


The Complaint alleges violations of the registration and 
anti-fraud provisions of the federal securities laws in con- 
nection with the sale of securities as part of a multilevel 
marketing plan whereby members of the public are in- 
duced to invest in a common enterprise in which each in- 
vestor will, after having made his investment, share in the 
profits derived from the investments made by other per- 
sons who are induced to participate in the plan. Asa 
vehicle for these investments, Memory World markets a 
line of custom-fitted brassieres through the investors as 
wholesale distributors. 


Contemporaneously with the filing of the Complaint, the 
defendants consented to the entry of a permanent injunc- 
tion without admitting or denying the allegations in the 
Complaint. 


On April 16, 1974, the Honorable James A. Von der Heydt, 
United States District Judge for Alaska, at Anchorage, i 
entered an order permanently restraining and enjoining the | 
defendants from further violations of the registration 

and anti-fraud provisions of the federal securities laws. 


The investigation leading to the filing of the Complaint 
was conducted in cooperation with the office of Willis F. 
Kirkpatrick, Director of the Division of Banking, Securi- 
ties, Small Loans and Corporations for the State of Alaska. 
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Litigation Release No. 6332/April 22, 1974 
In the Matter of Gotham Securities, Inc., et al. 


William D. Moran, Administrator of the Commission’s 
New York Regional Office, announced that on March 26, 
1974, Honorable Constance Baker Motley, United States 
District Judge (SDNY) signed an order directing Gregory 
Aurre, Jr. to appear at the administrative Proceeding held 
in the Matter of Gotham Securities. Aurre, a party and 
witness in that proceeding, failed to respond to an admin- 
istrative subpoena ad testificandum, issued by Administra- 
tive Law Judge, David Markun. 


Judge Motley’s Order follows an Order to Show Cause 
signed by Honorable Milton Pollack, United States District 
Judge (SDNY), on March 22, 1974. 


For additional information, see Securities Exchange Act 
Release No. 10405. 





Litigation Release No. 6333/April 22, 1974 


William D. Moran, Administrator of the New York Region- 
al Office of the Securities and Exchange Commission, an- 
nounced that Judge Arnold Bauman has signed, on various 
dates between March 15 and March 28, 1974, final judg- 
ments of permanent injunction against Abatronix, Inc., 
N.R. Maison & Co., Inc., Neal R. Maison, Leo Glassman, 
Amalgamated Local Union 355, United Welfare Fund [of 
Local 355] and Bernard Tolkow. The injunctions, to 
which all the defendants consented without admitting or 
denying the allegations contained in the Commission’s 
Complaint, enjoined all of the defendants from further 
violations of the prospectus delivery requirements of the 
Securities Act of 1933; all of the defendants, except Glass- 
man, from further violations of the anti-fraud provisions 

of the federal securities laws; and N.R. Maison & Co., Inc. 
and Neal R. Maison from further violations of the extension 
of credit, bookkeeping and supplemental reporting pro- 
visions of the Securities Exchange Act of 1934. 


The Commission’s Complaint, filed in the United States 
District Court for the Southern District of New York on 
February 4, 1974, charged that the public offering of 
Abatronix stock was effected through the use of a material- 
ly false and misleading prospectus. It was alleged that the 
prospectus was misleading in that it failed to disclose that 
the United Welfare Fund was participating in the distri- 
bution as an underwriter through its purchase of 33,000 of 
the 50,000 shares sold, and that the prospectus falsely 
represented that subscribers’ monies would be refunded if 
50,000 shares were not sold to the public within a specified 
period of time. It was further alleged that the defendants, 
through the prospectus and otherwise, misrepresented, 
among other things, the number of shares actually being 
offered to the public, that a bona fide public offering had 
been consummated and that the named underwriter of the 
Abatronix offering, N. R. Maison & Co., Inc., was a member 
in good standing of the Boston Stock Exchange. 









For further information, see Litigation Release No. 6237. 





Litigation Release No. 6334/April 23, 1974 
SEC v. JAMA PRODUCTIONS, INC. 


William D. Moran, Administrator of the New York Region- 
al Office of the Securities and Exchange Commission an- 
nounced that on March 4, 1974, the Honorable Robert 

L. Carter, United States District Judge of the Southern 
District of New York entered an order, as agreed upon 
between the Commission and Jama Productions, Inc., 
adopting a plan of rescission to be offered by Jama Pro- 
ductions, Inc. to certain former and present shareholders 
of the company. 


The plan offers rescission to those purchasers of Jama 
Productions, Inc. who purchased such security on the 
initial offering of such stock to the public pursuant to a 
Registration Statement filed with the Commission which 
became effective December 24, 1970, and limits the 
amount of rescission to not more than $8 per share of 
Jama stock. 


The offer of rescission became effective on March 18, 1974 
and will expire on June 17, 1974. The rescission fund will 
be deposited with David A. Field, Esq., counsel to Jama 
Productions, Inc. 





Litigation Release No. 6335/April 25, 1974 


U.S. v. LESLIE DARWIN MURDOCK 
(D. Mont., Helena Div. Cr. No. 74-16-H) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission, today 
announced that on April 19, 1974, Leslie Darwin Mur- 
dock, a former resident of Helena, Montana, entered a 
plea of not guilty to each of 20 counts of an indictment 
returned against him on March 22, 1974 by a federal 
grand jury at Billings, Montana. The indictment charges 
defendant Murdock in 10 counts with fraud in the sale of 
securities, in 3 counts with illegal hypothecation of cus- 
tomers’ fully paid for securities, and in 7 counts with vio- 
lations of the false statements statute. 


Defendant Murdock was president and operating head of 
Holt, Murdock Securities, Inc., a securities firm in Helena, 
Montana, from August 1970 until an injunction against 
violations of anti-fraud, net capital and bookkeeping laws 
and rules was entered against Murdock and the firm by the 
United States District Court for the District of Montana 
on July 26, 1972, and the firm was subsequently placed in 
liquidation proceedings under the Securities Investor Pro- 
tection Act. The indictment charges that defendant 
Murdock employed a scheme to defraud customers of 
Holt, Murdock Securities, Inc. by mishandling customers’ 
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cash and securities. 

















The indictment also charges that from about April 20 to 
about July 26, 1972, defendant Murdock operated the 
Holt, Murdock firm contrary to an understanding with the 
Commission whereby operation of the firm was voluntarily 
suspended until the firm’s books, records and financial 
condition had been brought into compliance with the laws 
and regulations administered by the Commission. 





The case had been assigned to the Honorable James F. 
Battin, United States District Judge, and set for trial at 
Helena, Montana on June 17, 1974. 


For further information see Litigation Release No. 5488. 
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ACCOUNTING SERIES 
Release No. 155/April 25, 1974 


See Securities Act Release No. 5488/April 25, 1974. 








ACCOUNTING SERIES 
Release No. 156/April 26, 1974 


See Securities Exchange Act Release No. 10756/April 26, 
1974. 
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NOTICE 
PUBLIC REFERENCE COPYING AND 
MICROFORM FEES CHANGED 


The copying and microform services contractor for the Commission has changed its corporate name from LEASCO 
INFORMATION PRODUCTS, INC., to DISCLOSURE, INC., through an amendment to its certificate of incorporation 
in the State of Delaware. The Commission’s copying and microform services contract has been amended to provide for 
the name change and also to provide for improved copying services and for limited price increases in the charges for 
paper copies to reflect rising costs of production. Effective May 1, 1974, the price for paper copies made by customer- 
operated copying machines in the Commission’s public reference rooms will be increased to $.12 per copy from the 
present price of $.10 per copy; a single, no-priority two-to-four-day service at $.15 per copy will replace both the present 
day-and-a-half service (presently $.18 per copy) and the present regular service (presently $.12 per copy); with a $2.00 
minimum charge; and the priority paper copy demand service charge will be increased to $.30 per copy from the present 
price of $.25 per copy. ($5.00 minimum charge). 
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